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Annual Meeting of Judicature Society, May Fifteenth 


Tue SocieTy’s ANNUAL MEETING will be 
held at the Mayflower Hotel, Washington, 
Wednesday, May 15, at four o’clock. The 
meeting of members, and later of directors, 
will be followed as formerly by a dinner, 
which will be open to all lawyers and ladies 
accompanying them. 

The American Law Institute reception to 


members and visiting lawyers will be held 
Wednesday evening and the Society’s dinner 
will not encroach upon the hour for the re- 
ception. Members of the Society will en- 
joy the privilege of attending Law Institute 
sessions on the succeeding days, and also the 
luncheons and the annual dinner. 





A Slogan for Judicial Reform—The Road to Improvement 


“If You Want to Sell Chicago: Improve 
It.” With these striking words a new official 
of the Chicago Association of Commerce 
took up his work. We congratulate him on 
his choice of words to convey a significant 
thought. 

We hear much about the public relations 
of bar associations. As a rule, we get from 
the press pretty much what we deserve. In 
those places where we have aggressive, public 
spirited bar associations working for the in- 
terests of the community, we get favorable 
comment for it. 

If you want to sell bar associations, im- 
prove them. 

Likewise, we talk much about administra- 
tion of justice. What do we do in our com- 
munities to improve it? Are we tolerant of 
abuses, despairing of results, complaisant in 
the face of knowledge of obsolete methods? 
Do we apply the experience of other juris- 
dictions, acknowledged improvements, to the 
situation in our community? 

If you want to sell administration of jus- 
tice where you live, improve it. 

How about the judiciary in your town? 
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Is judicial selection an unborn issue so far as 
the lawyers are concerned? Have you stud- 
ied the batting average of the Cleveland bar 
in the selection of judges? That bar knows 
from experience that if it wants to sell judges, 
it must improve them, and it is doing just 
that. 

The Texas Bar got integration and the 
rule-making power for the supreme court at 
the last session of legislature 

The South Dakota Bar drew from a farmer, 
legislature a $50,000 appropriation for the 
revision of statutes. The work has been 
done, and for the significant reforms in civil 
procedure that State Bar received the Amer- 
ican Bar Association Award of Merit for 
1939. 

The Colorado Bar Association obtained 
rule-making power for their supreme court, 
and the federal court rules are now being 
adopted for use in that state. More than 
seventy-five lawyers are engaged in this work. 

The Arizona State Bar secured similar 
legislation and the federal rules have been 
adopted. Rules have also been adopted for 
criminal procedure. 
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In Nebraska the unicameral legislature 
conferred on the supreme court the task of 
providing a uniform system of practice and 
procedure. The court created a judicial 
council. The integrated bar, created by the 
supreme court, will furnish the funds. That’s 
team work. 

Five states have already started movements 


The new code of South Dakota provides 
pretrial procedure in all courts. — 


of the ‘Ge Jenier Bar asking for rules for 
the improvement of evidence, recommended 
by the Wigmore committee of the section of 
judicial administration. 
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The success of the new Federal court rules 
is the brightest promise for the future. This 
success proves that a majority of lawyers 
really want to improve that knotty old sub- 
ject—civil procedure. 

The Federal court administrative office af- 
fords for the first time what has always been 
needed for our far-flung federal judiciary 
and for every state judicial system. It in- 
tegrates the judiciary under the leadership 
of the circuit courts of appeal and insures 
efficient administration. 

The vast improvement in the federal sys- 
tem—the adoption, for the business of the 
courts, of the principles developed in busi- 
ness—responsibility, direction and statistical 
records, will inevitably influence state action. 

This sketchy report shows accelerating 
progress. What are YOU doing in your 
state? 

If you want to popularize the administra- 
tion of justice, improve it. C. B. R. 


Pattern of Unified Court Emerges 


Tue Enprror would like to believe that ten 
thousand readers of the Journal will get the 
message concerning Virginia court organiza- 
tion that has been written for this number 
by Arthur F. Kingdon. From coast to coast 
and from Canada to the Gulf we have vir- 
tually everywhere an archaic and despised 
system of dealing locally with suits that in- 
volve more litigants by far than do those in 
our “superior” courts. Virginia is the one 
ing state. 

With our federal system of courts now or- 
ganized as well as present needs and knowl- 
edge permit there appears to be no present 
experience deserving wide understanding that 


compares with the Virginia “trial justice” 


system. To appreciate the immediate justi- 
fication of such a strong statement the reader 
needs only to see what Lloyd W. Kennedy’s 
article reveals ing inferior courts in 
Pennsylvania. One can travel from Penn- 
sylvania to Virginia by auto in about one 
hour. It may take twenty years to equalize 
the values of court structure in the two states; 
or, to avoid pessimism, we may hope that 
Maryland’s experience with the new minor 
court system evolved last year may assist 
Pennsylvania reformers. 


Mr. Kingdon tells of a complete reform 
in administering justice in cases involving as 
much as $1,000. The purpose of this com- 
ment is to emphasize a less obvious accom- 
plishment. Virginia’ 8 experience proves that 
the ideal state judicial system will have but 
two departments, one for trial, the other for 
review. 

It is submitted that the simplest system 
best serves both administrative needs and the 
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implicit need in every action for judicial re- 
sponsiblity. The ideal system then will be 
one in which interchange of functions is pos- 
sible even between the departments of trial 
and review. 

Degrees of eminence are odious in any 
body of public servants. There can be no 
higher service than rendering justice between 
citizen and citizen, and between citizen and 
government. That service is rendered on 
the trial of a cause, civil or criminal, when 
it reaches the ideal standard. Review must 
be possible for judicious use, but its frequent 
intervention must be looked upon as proof 
of failure in the more important tribunal, 
the trial court. 

Not all will care to go as far in idealistic 
theory as to endorse the foregoing paragraph, 
but they may readily concede the main con- 
tention, which is that every agent employed 
in administering justice, either as magistrate 
or as advocate, should be at all times above 
suspicion. 





Interest in improving judicial organization 
has been much stimulated of late by success 
in the federal system. The National Muni- 
cipal League has probably never done more 
significant service than by its drafting and 
occasional revision of a model state consti- 
tution. Another revision is now in progress. 
It is to be hoped that the three part judicial 
system until recently considered necessary, 
with its three levels of dignity, compensation 
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and adulation, will be abandoned in favor of 
the actually unified system. It will be seen 
that in Virginia the simple provisions for 
administration now working in the federal 
circuits could easily be acquired by legisla- 
tion. That would be a marriage of principle 
and practice long overdue, with innumerable 
miscarriages of justice resulting from delay. 





The matter cannot be dropped here. 
Doubtless most readers are balked by the 
fact that in many states the minor magis- 


‘trates are constitutional officers. The Editor 


will venture the guess that in no such state 
does the constitution forbid a reduction in 
the jurisdiction conferred upon these ubiquit- 
ous officials. It is true that usually the con- 
stitution fixes the maximum jurisdiction. 
That is to prevent the magistrates from lob- 
bying for greater power. With no bottom 
limit the way is open to discourage these 
constitutional officials from qualifying. It 
is not impossible that some backward supreme 
court will hold that a certain very low limit 
of jurisdiction is an evasion of a constitu- 
tional fiat. Very well; let the reform type 
of magistrate function in competition with 
the constitutional type; the result cannot be 
in doubt. The sovereign electorate cannot 
oblige any citizen to serve who can get no 
cases. Only last year in Indiana and in 
Maryland, laws were enacted that provide 
competition between well constituted courts 
and the courts generally contemned. In 
North Carolina a long step forward was 
taken three years ago. Articles concerning 
these new tribunals, and the admirable Ohio 
plan, will be found in this Journal, for 
August, 1939. Virginia’s influence is spread- 
ing. 

There are reasons for Virginia’s leadership. 
Two generations ago judges and lawyers in 
that state developed the “notice of motion” 
procedure which saved Virginia from the 
agony of metaphysical decisions on pleadings. 
The present bar has always counted on rea- 
son prevailing in law. (See Judgment by 
Notice of Motion in Virginia, by S. S. P. 
Patteson, 13: 167). 





Virginia was favored further by the use of 
general terms in its judiciary article, permit- 
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ting of experimentation. The two pertinent 
sections are as follows: 


“Art. VI—Sec. 87. The judicial power of the 
state shall be vested in a supreme court of appeals, 
circuit courts, city courts, and such other courts 
inferior to the supreme court of appeals as are 
hereinafter authorized, or as may be hereafter 
established by law. "The jurisdiction of these 
tribunals and of the judges thereof, except so far 
as — by this constitution, shall be regulated 


See’ 108. The general assembly may provide 
for the a intment or election of justices of the 
peace prescribe their jurisdiction.” 


The foregoing sections provide an admir- 
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able foundation for a serviceable judicial es- 
tablishment. 





A rational system is one that fixes respons- 
ibility on the judges and gives them reason- 
able freedom for adapting their personnel to 
their problems. This is all possible. Every 
step toward this unification of state judicial 
power and responsibility should be taken 
with an understanding of the ultimate pat- 
tern. The principles are simple and the 
pattern need not be complex. 


Articles in This Number and Their Authors 


THIs comment is intended to repay, so far 
as appreciation may, a debt of gratitude to 
our authors, as well as to encourage readers 
to learn something about justice as theory 
and as fact in other jurisdictions than their 
own. 

In our last number we promised a chapter 
from Dean Pound’s book, sponsored by the 
National Conference of Judicial Councils, 
and available through Little Brown and 
Company on May first. Slightly abridged 
and without documentation, the promise is 
kept in this number of the Journal. 

Court organization is the dominant note 
in several articles. Lloyd W. Kennedy, of 
Erie, Pa., who gives considerable time to the 
defense of indigent persons, presents a dark 
picture of the magistrate system as he sees 
its operation. There is deliberate choice in 
placing his article next to the one concern- 
ing the successful reformation of justice in 
the lower brackets, submitted by Arthur F. 
Kingdon. The Journal has endeavored for 
a long time to publish a thorough descrip- 
tion of the Virginia trial justice system, be- 
cause it has already influenced progress and 
because it points the way directly to the ideal 


judiciary article, now being revised under the 
auspices of the National Municipal League. 

Professor Sunderland, member of the U. S. 
supreme court’s rules committee, certifies to 
the virtual identity of the new Arizona civil 
procedure with the federal trial procedure. 
With ‘section numbers identical the Arizona 
lawyer needs to know only one system. Con- 
formity, the slogan for a generation has 
(mirabile dictu) actually been achieved in 
one state. Sometimes even a skeptic is in- 
clined to take some stock in the old saw 
about the states serving as experiment sta- 
tions. 

The very thorough study by Professor 
Frederick Woodbridge of the operation of 
the statutes in several states that provide for 
wage earners’ receiverships represents one of 
the rare instances when a new field of law 
and procedure is made a subject of expert 
research. In its abridged form in this number 
it will answer virtually all queries that may 
arise. Since there is no prospect that hope- 
ful morons will be prohibited by law from 
installment purchasing, the personal receiver- 
ship appears to be a solution that must be 
widely accepted. 





A trial is not a game of skill but an inquiry into truth in order that 
justice may be done. If the courts are to sustain themselves in the 
opinion of the public the important business in which they are engaged 
must be conducted with dignity and efficiency.—Justice John J. Parker. 
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Arizona’s New Rules of Civil Procedure Effect 
Conformity with Federal Rules 


By Epson R. SuNDERLAND 


AT THE ANNUAL MEETING of the American 
Bar Association in Boston in 1911, a resolu- 
tion was presented by Thomas Shelton, of 
Virginia, upon the subject of conformity be- 
tween state and federal practice. After re- 
citing that the “conformity act” had utterly 
failed to bring about general uniformity in 
state and federal civil proceedings, the reso- 
lution recommended a complete uniform 
system of law pleading for the state and 
federal courts, to be secured by means of a 
set of rules promulgated by the Supreme 
Court of the United States which would 
serve as a model for state adoption.’ This 
resolution was approved by the Association 
at its next annual meeting,? and a Commit- 
tee on Uniform Judicial Procedure was cre- 
ated to obtain legislation to carry out the 
purpose of the resolution.® 

After a dramatic campaign on the part 
of this committee extending over a period of 
more than twenty years, Congress finally 
passed the Act of June 19, 1934, granting 
complete rule-making power in civil cases to 
the Supreme Court. The set of rules which 
had been expected to serve as a model for 
state adoption was drafted and became effec- 
tive September 16, 1938. And on January 
1, 1940, for the first time, the practical value 
of a federal code of rules as a model for uni- 
form procedure was demonstrated by the 
action of the Supreme Court of Arizona in 
adopting the entire set of federal rules for 
use in the courts of that state. 

The changes found to be necessary to 
adapt the federal rules to state use are ex- 
traordinarily few. By far the largest number 
are formal changes, such as the substitution 
of “State” for “United States,” “county” for 
“district,” “sheriff” for “marshal,” “super- 
ior court” for “district court,” “state stat- 





+37 A.B.A. Rep. 434-435 (1912). 
*37 A.B.A. Rep. 35 (1912). 
*38 A.B.A. Rep. 541-545 (1913). 


utes” for “federal statutes,” and the omission 
of a few matters characteristic of the federal 
system but not found or needed in the states. 
Ninety per cent of the changes are of this 
character. They are not really changes at 
all, but serve only to make the practice iden- 
tical as between two jurisdictions having 
slightly different forms of organizations. 

In a few cases the federal rules expressly 
authorize the use of the procedure in the 
state where the district court is located, such 
as service of summons upon an infant or an 
incompetent person (Federal Rule 4 (d) (2), 
or upon a municipal corporation (Federal 
Rule 4 (d) (6), and the provisional reme- 
dies involving seizure of property (Federal 
Rule 64). In such cases these general ref- 
erences have been replaced by specific pro- 
visions setting forth the state practice. Here 
again there is no change in the procedure, 
but only a more detailed and convenient 
form of drafting the same regulations. 

Nothing in the mechanics of conformity is 
of more substantial convenience to the prac- 
titioner than identity in the numerous time 
intervals prescribed for the taking of differ- 
ent steps in the processes of litigation. Such 
matters become a routine, and much confu- 
sion results from discrepancies of that kind 
between two systems of procedure operating 
simultaneously in the same areas. The new 
Arizona rules show a keen appreciation of 
the importance of such details, for the num- 
ber of days specified in the federal rules 
within which various steps are to be taken 
have in every instance been followed. 

Even the numbers of the new Arizona 
rules are identical with the numbers of the 
corresponding federal rules, so that none of 
the references which any of the rules make 
to other rules have had to be changed, with 
perhaps the single exception of one sub- 
section. 

A few matters which were omitted from 
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the federal rules because they seemed better 
adapted for regulation by local district court 
rules, have been introduced in the Arizona 
draft. They relate to such matters as the 
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seriously impair the new rules as an example 
of successful conformity. They relate to the 
scope of cross-examination (Rule 43), man- 
datory findings by the court (Rule 52), ap- 


preparation, filing and amendment of plead- @pointment of standing masters (Rule 53), 


ings (Rule 10), motion practice (Rule 16A), 
calendars and assignments (Rule 77), with- 
drawal of papers (Rule 79), and the con- 
duct of trial (Rule 80). 

There are, however, a few matters of pro- 
Supreme Court was unable to follow the 
Supreme Court of the United States. These 
are so few in number, so closely restricted, 
and so clearly indicated, that they do not 


and entry of judgment by the clerk (Rule 
58). 

By the adoption of these rules for civil 
procedure Arizona has become the first state 
in our history to administer its courts in sub- 
stantially complete conformity with the fed- 
eral courts sitting within its borders. The 
results of this experiment will be watched 
with the greatest interest throughout the 
United States. 


The Trial Justice System of Virginia 


By Artuur F. Kincpon* 


“Why can we not have the same speed, simplicity of procedure, effi- 


ciency and economy in all courts? 


Why should these not become 


characteristic féatures of the American courts instead of exceptional 


characteristics?” 


THE OUTSTANDING advantages of the mod- 
ern Virginia Trial Justice system as com- 
pared with the superseded justices of the 
peace are: 1. Much greater assurance of 
securing men of character and ability coup- 
led with power to remove from office. 2. En- 
larged jurisdiction. 3. Retention of the sim- 
ple system of procedure that prevailed in the 
old justice courts. 4. Low cost; even less 
than formerly. 

Under the present system it is now possible 
to bring to trial within a week sizable civil 
cases, involving complicated questions of 
both fact and law, with simple pleadings, 
and with but a few dollars in cost. 

It is the personnel of these courts that 
makes it possible to have enlarged jurisdic- 
tion without supposedly safeguarding tech- 
nical pleadings and procedure. Yet, oddly 


*Of the Bluefield, West Virginia Bar. 


enough, it has been in the higher courts that 
we have always thought it necessary to have 
all the technical features of pleading and 
procedure. Before the justices of the peace 
anything went. Possibly the real explanation 
is so-called dignity, plus some desire for a 
show, in the upper courts. 

To give all the details of the act would 
make this article too long and technical. 
Therefore, in reading the succeeding sections 
it must not be assumed that they contain 
all the statutory provisions. 

It might not be amiss to say that curiously 
(as it seems to me at least) while the two 
special acts and the later statewide act pro- 
viding for Trial Justice courts achieve sim- 
plicity and efficiency of operation, the or- 
ganic statute is complicated. It requires a 
lot of analysis to know what it all means. 
This is in part due to the fact that portions 
of a lot of other statutes were left in effect. 
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There is no specific repeal of any particular 


statute. 

It is apparent that the legislature experi- 
mented with the creation of local courts to 
supplant the accustomed J. P. courts in local- 
ities having a special need for better service, 
namely, the larger urban centers. A few 
years’ experience served to develop the pres- 
ent statewide system, adopted locally as the 
counties and smaller cities learned of the 
advantages inherent in appointed, supervised 


Circurr Jupce Appoints 


Barring some exceptions mentioned fur- 
ther along, the county Trial Justices are ap- 
pointed by the circuit court judges for both 
original and unexpired terms, the original 
term being four years. Upon request of the 
county board of supervisors and in the dis- 
cretion of the circuit judges there may be 
an associate Trial Justice in any county, re- 
gardless of the population or size of the city 
within the county. Counties may combine 
and have one Trial Justice, clerk, etc. If 
the circuit judges of the counties involved 
do not agree, the governor assigns an extra 
judge to break the tie. Provision is also made 
for appointment of Trial Justices for cities 
only, when the county has over a certain 
population and contains a city over a certain 
population. 

The exceptions to which I have referred 
concern a previous statute creating corpora- 
tion courts in certain cities, and Trial Justice 
courts in counties having a population greater 
than five hundred inhabitants per square 
mile. In those counties the Trial Justices su- 
perseded justices of the peace in 1930. Their 
courts are designated “county courts.” The 
corporation court judges and the Trial Jus- 
tices provided for by these earlier acts are 
required to be members of the bar and, like 
the judges of the corporation courts, are on 
a salary basis, and have clerks. But the Trial 
Justices under this particular act are elected 
by the qualified voters of the counties. The 
judges of the corporation courts are elected 
in the same manner as the judges of the su- 
preme court of appeals, i. e. by the legisla- 
ture. But the voters of these counties may 
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adopt the later general act in lieu of the 
special act. 

Provision is made for substitute Justices 
to act in case of sickness, disability or ab- 
sence. The regular Justices are allowed two 
weeks vacation per annum with pay. The 
Trial Justices in the more densely populated 
counties covered by the special act of 1930 
may have up to a month’s vacation with 
pay. 

The fee system is entirely eliminated from 
all of these courts. 

One possible weak link in the general Trial 
Justice Act is that the Justice need not be an 
attorney-at-law. However, I have not come 
into contact with any appointee who is not 
an attorney. If an attorney is appointed he 
is prohibited from having any relation, not 
judicial, directly or indirectly, with any case 
before him or any case that has ever been 
before him, or any case in which the evidence 
and circumstances might be substantially 
similar to the evidence in any case that has 
ever been before him. The corporation 
judges, and the Trial Justices under the ear- 
lier law relating to the densely populated 
counties are prohibited from practicing law 
at all, either within or out of the state. These 
particular Trial Justices receive salaries of 
$4,000.00 per annum. Under the more re- 
cent general Trial Justice Act the salaries 
range from $500.00 to $5,000.00 per annum, 
depending upon the population of the coun- 
ties and of the cities within the counties. The 
salaries of the latter are fixed by the judges, 
subject to approval by the county supervis- 
ors or city councils. If they do not agree 
with the judges the salary is to be 125 per- 
cent of the statutory minimum. Associate 
Trial Justices receive the same. Substitute 
Trial Justices receive a pro rata per diem 
while acting. 


REMOVAL FROM OFFICE 


Under the general act Trial Justices may 
be removed by the circuit courts within which 
their territory is located or, apparently, by a 
corporation court if the appointment is for 
a city. Grounds of removal are malfeasance, 
misfeasance, incompetency, gross neglect of 
official duty, being intoxicated in a public 
place, conviction on a gambling charge, or 
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any charge involving moral turpitude. The 
prgceedings may be commenced by the court 
on its own motion, or on motion of another 
in open court, or on complaint in writing 
sworn to by an individual or officer of an 
organization or corporation. 
CriminaL Jurispicrion Is Wipe 

The jurisdiction extends to violations of 
ordinances, by-laws of counties, cities and 
towns, and all misdemeanors, with a few ex- 
ceptions. Upon certification of the circuit 
court, Trial Justices may try cases in which 
there have been indictments in the circuit 
courts. They also have jurisdiction of pre- 
liminary examinations in felony cases. If a 
defendant has appealed, Trial Justices may 
nevertheless within ten days accept fines and 
costs and permit the withdrawal of the ap- 
peal. 

Civ, JuRisDICTION 


In civil matters Trial Justices have exclu- 
sive original jurisdiction of any claim to spe- 
cific personal property, or for debt, fine, or 
other money, including damages for breach 
of contract or for any injury done to prop- 
erty, or for debt, fine, or other money, in- 
cluding damages for breach of contract or 
for any injury done to property, real or per- 
sonal, or of any injury to the person which 
could be recovered by action at law or suit 
in equity when the amount of the claim does 
not exceed $200.00. They have concurrent 
jurisdiction with the circuit courts or corpo- 
ration courts or other courts of general juris- 
diction, of all such civil actions when the 
amount exceeds $200.00 bat does not exceed 
$1,000.00; if the amount involved exceeds 
$300.00 the Trial Justice shall, at any time 
within ten days after the return date of the 
process, provided judgment has not already 
been rendered, upon application of the de- 
fendant, filing of an affidavit of substantial 
defense, and payment of accrued costs, send 
the case to the circuit court of the county or 
the court of general jurisdiction in the city 
where the action was brought. Appeals go 
‘as of right to the circuit court of the county 
or the corporation court of the city, when 
the amount in controversy exceeds $20.00, 
exclusive of interest and costs. 

Trial Justices also have jurisdiction of ac- 
tions of unlawful entry and detainer; and of 
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attachments up to $1,000.00. Attachments 
may be made for causes of action ex con- 
tractu, ex delicto, and equitable, including 
rent due in the future. Grounds of attach- 
ment are conventional. The proceeding is 
initiated by a simple petition, sworn to by 
the plaintiff. Persons indebted to the prin- 
cipal defendant or having property of the 
principal defendant in their possession may 
be made defendants; also any person sup- 
posed to be claiming title to or an- interest 
in or a lien on the property attached. If 
personal service cannot be had provision is 
made for posting and publication. 

The Trial Justice also has power to issue 
process requiring an execution debtor to ap- 
pear before a commissioner for examination 
as to his property. In these matters he has 
the same review and supervisory powers as 
the circuit judge. From any order made by 
the Trial Justice involving disposition of 
money or property exceeding $50.00, how- 
ever, an appeal lies to the circuit court. 

He issues warrants, summons, and sub- 
poenas, including subpoenas duces tecum, in 
both civil and criminal cases. Justices of the 
Peace and mayors or other trial officers may 
also issue attachments, warrants and sub- 
poenas and grant bail, but they are return- 
able before the proper Trial Justice. 

Trial Justices have the same power in 
matters of contempt as all other courts and 
judges, but the fines shall not exceed $25.00 
nor the imprisonment exceed ten days. Ap- 
peals may be taken to the circuit or corpora- 
tion courts, depending upon whether the 
Trial Justice be a county or city magistrate. 

They may take affidavits and administer 
oaths, and issue all appropriate orders or 
writs, including the appointment of guardi- 
ans ad litem, but may not take depositions 
or acknowledgments. 

They have jurisdiction of adjudications and 
commitments of the insane, feeble-minded 
and inebriate persons. 

The Trial Justice is also made judge of 
the juvenile and domestic relations cases in 
each county and city in his territory. 

Any city or incorporated town located 
within the territory of a Trial Justice may, 
by resolution adopted by the majority of the 
members of the council, continue in the 
mayor, or other trial officer appointed by 
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the council thereof, all jurisdiction now 
vested in the mayor or other trial officer per- 
taining to the issuance of warrants and sum- 
moning witnesses and the trial of cases in- 
volving violations of city and town ordi- 
nances; and in any instance where a Trial 
Justice has not been appointed for a city or 
incorporated town the mayor or trial officer 
continues to exercise his office. 


VENUE AND INITIAL PROCEDURE 


All civil actions may be brought in the 
county or city wherein the cause of action, 
or any part thereof, arose even though none 
of the defendants reside therein. Proceed- 
ings may be either by warrant (conventional 
summons) or by notice of motion served di- 
rectly upon the defendant. Such warrant 
or notice may be served wherever the de- 
fendant resides or may be found except that 
it shall not be executed outside of the terri- 
torial jurisdiction of the justice unless the 
action is against a corporation, or upon a 
bond taken by an officer under some statute, 
or the action is one of tort, or the action is 
against two or more defendants, service being 
obtained upon one in the justice’s territory, 
or “unless it be otherwise specially provided.” 


Crierxs Have Unusuat Powers 


Trial Justices, with the approval of the 
county supervisiors or city councils, appoint 
clerks, who hold office at the pleasure of the 
justice, and receive certain salaries fixed by 
said bodies in accordance with the statute. 

Clerks are conservators of the peace and 
may issue warrants, process (original, mesne 
and final), both civil and criminal, and ab- 
stracts of judgments and subpoenas for wit- 
nesses; and grant bail in misdemeanor cases. 


Priace or TriAt Is FLEXIBLE 


The Trial Justices sit daily at the county 
seat, the city hall of the city for which ap- 
pointed, or such other suitable place as the 
council of such town or city provides; and 
at such other times and places in the county 
or city as may be designated by the circuit 
court of the county. A schedule of all sit- 
tings is posted at the court house of the 
county, and at the various sitting places. 
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Any matter may, at the discretion of the 
justice, be removed from one place to another 
in order to “subserve the convenience of the 
parties or to expedite the administration of 
justice.” All process is returnable to the 
place of sitting in the city or town if the 
defendants or any one of them reside in such 
city or town. If none reside in such city or 
town, then to the county seat or one of the 
designated places of sitting, “whichever shall 
be nearer or more accessible to such defend- 
ant or defendants.” The circuit court may, 
however, prescribe that all hearings be held 
at the county seat. It is the duty of the 
board of supervisors to provide suitable sit- 
ting places in the towns and cities, and sta- 
tionery supplies, etc. 


SUPERVISION, Fees, Times 


The circuit court of each county may 
adopt such reasonable rules and regulations 
as may be deemed necessary to enable them 
to exercise general supervisory power over 
Trial Justices for the purpose of perfecting 
and enforcing matters not covered by the 
general statute. 

Fees for the justice and clerk are prescribed 
and are to be turned promptly into the treas- 
ury of the county or city. This also applies 
to fines collected. 


SUMMARY 


Let me emphasize that it is the personnel 
of the Trial Justices that is responsible for 
the success of the system. In the county ad- 
joining my county on the west we have for 
Trial Justice a young man (about 32), son 
of an ex-governor of Virginia, a graduate of 
the University of Richmond law school. In 
the county adjoining us on the east we have 
a much older man, an outstanding lawyer— 
a man who has often been spoken of as 
qualified to occupy either circuit or supreme 
court bench. In all the other Trial Justices 
courts of Virginia in which I have appeared 
I have found good personnel. To my mind, 
the system—flexible, prompt and inexpensive 
though it is—would not have been an im- 
provement if the Trial Justices could be 
elected by popular vote, and no qualifications 
were specified. With the enlarged jurisdic- 
tion they would have simply become a 
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greater evil than the former justices of the 


peace. 

A couple of illustrations will probably 
bring home most effectively just what can 
be done now in Virginia. (1) A warrant 
issued for the arrest of a motor vehicle car- 
rier whose place of business is in West Vir- 
ginia, but who holds an interstate permit 
into a certain portion of Virginia. Carrier 
took a shipment from a point in Virginia 
within his I.C.C. permit to another point in 
his 1.C.C. Virginia territory, but in so do- 
ing took a route which for a short distance 
traverses a West Virginia county in which 
his 1.C.C. permit was also good. Virginia 
now imposes a special license tax on interstate 
carriers. The carrier contended that the law 
was invalid; also that it was not applicable 
to the particular trip involved. In addition 
to the main issues the trial involved a num- 
ber of minor legal points, necessitating anal- 
ysis, construction and reconciliation of sev- 
eral statutes, and consideration of decisions 
of the supreme court of the United States, 
supreme court of Virginia and others. I 
believe it is apparent that we would have 
had a difficult situation in a trial before a 
justice of the peace, and that the case pre- 
sented was one at least equal to the average 
of circuit court cases and perhaps equal to 
the average of supreme court cases. 

The case was tried and decided within less 
than a week, and with only a few dollars 
cost. The actual hearing lasted only a few 
hours. The decision was given before we 
left the court room. The Trial Justice may 
have done something a little unconventional, 
but I believe it was just.. He held the Vir- 
ginia law valid, but also held that he could 
readily see how the carrier thought he was 
not subject to it on that particular trip, and 
dismissed the warrant on payment of the 
costs and the promise of the carrier not to 
repeat the error. No appeal. But even if 
either side thought the decision wrong, the 
point is that we got a prompt, eminently 
satisfactory hearing, and with insignificant 
cost. 

(2) This was before another Trial Justice. 
A case of a sale involving implied warranties, 
there being a written contract containing ex- 
press warranties and ruling out any implied 
warranties. Our point, however, was total 
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failure of the article to function, which we 
contended made a, case of “failure of con- 
sideration.” Case tried and decided in nine 
days from date instituted. Hearing most 
satisfactory. No appeal. Costs $2.50. 

Costs. If your first reaction is that the 
cost was too low and that the people are 
carrying the burden, let me say you over- 
look the fact that in this sort of court for 
every contested case there are probably fifty . 
uncontested cases. In the particular case 
which I have cited the losing party furnishes 
at least ten to twenty uncontested cases per 
month to every contested case. I have been 
told that the system more than pays its own 
way, but I have not had time to verify this. 

Procedure. In both the cases I have cited 
there were no written pleadings. They were 
not necessary because, as is always the case, 
both sides knew what was involved in the 
matter before the suit was started. We stated 
our respective points orally at the beginning 
of the trial and were thus protected against 
any sudden shift of position. In the criminal 
case the accused was fully protected by the 
charge in the warrant; and so it has been in 
all the cases I have had or observed in these 
courts; and I have never known of any in- 
justice. In civil cases, of course, the sum- 
mons, or notice, and the statement of account 
also apprise the defendant of the claims be- 
ing made. 

The special point to note is that impor- 
tant contested cases as well as uncontested 
unimportant cases are being disposed in big 
volume, with efficiency, dispatch and very 
low costs in these Trial Justices courts of 
Virginia. Why car we not have the same 
speed, simplicity of procedure, efficiency, and 
economy in all courts? Why should these 
not become characteristic features of all 
American courts insead of exceptional char- 
acteristics? Only when the present situation 
is reversed will the courts and the legal pro- 
fession attain a position in public esteem 
which they should hold but do not hold. 

Only when the public interest is thus 
served will the lawyers see more prosperous 
times. It is the appalling delay, cost, sus- 
pense, and the percentage of unsatisfactory 
decisions (the latter chiefly chargeable to 
juries) that has injured the law practice. 
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Furthermore, when the procedure is such 
that one can “mature” and dispose of any 
case in a fraction of the present average time, 
and with half the work now required, our 
fees can go down commensurately. When 
that happens the result will be a much larger 
proportionate increase in volume of business. 
Cut the price of a service or a commodity in 
half and the demand multiplies many times 
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more than the ratio of decrease in the price. 
Ask any merchant or personal service execu- 
tive. This, of course, is only a selfish phase. 
The public interest is the main thing to be 
considered. But I think the two go hand 
in hand. I believe the Virginia Trial Justice 
system provides an impressive example of 
what can be done for the public and our 


profession. 


The Poor Man’s Court of Justice 


By Lioyp KENNEDY 


Plato having defined man to be a two-legged animal without feathers, 
Diogenes plucked a cock and brought it into the Academy, and said, 
“This is Plato’s man.” On which account this addition was made to 
the definition—‘“With broad flat nails.”—Diogenes Laertius. 


OsepiENcE to the Socratic imperative: “De- 
fine thy terms,” would doom this article in 
its foetal stage. We possess a fair working 
notion of what a “poor man” is, but “justice” 
is a concept too elusive for precise definition. 
Although we could come closer than Plato’s 
alleged circumscription of unfeathered bi- 
peds, any accurate definition of justice un- 
applied to a specific situation has a dream- 
like quality. “Justice, sir,” said Daniel Web- 
ster, “is the great interest of man on earth.” 
Let us assume this interest as a fact, and if 
justice, considered as a reality, be refuted as 
but a dream, then let us dream. There are 
more ignoble occupations. 

The great Commonwealth of Pennsylvania 
in the year of our Lord, A.D., 1940, contains 
a fantastic admixture of twentieth century 
clarity with survivals from the dark ages. 
One of these survivals, perhaps the most 
archaic of the lot, was championed by a 
powerful lobby operating at the state capital 
last year. I speak of the Pennsylvania asso- 
ciation of justices of the peace and. alder- 
men, the organized minor judiciary of the 
state. Functioning entirely on a fee basis, 


composed of legally untrained men of all 
callings from butcher: to candlestick maker, 
these secondary politicians decide the very 
large majority of legal controversies in which 
a poor man is so unfortunate as to become 
entangled. In other words, the only kind of 
justice that most of Pennsylvania’s non- 
wealthy citizens ever experience, is at the 
hands of these feudal barons. 

For more than a generation, the synon- 
ymity of “j. p.,” justice of the peace, with 
“j. p..” judgment for the plaintiff, has been 
recognized by lawyers throughout the na- 
tion. But surprisingly little has been at- 
tempted until recently, and disastrously lit- 
tle accomplished, in the way of correcting 
such obviously biased tribunals. And this 
despite the basic principle that “one of our 
liberties under the due process clause is trial 
by an impartial judge without interest in the 
event.” Tumey v. Ohio, 272 U.S. 510. 


“Your committee realizes that one of the strong- 
est lobbies in Harrisburg is that of the Minor Ju- 
diciary, and to make any material or radical change 
it would be detrimental to those public officials 
and would be met with a barrage of protests.” 

Report of Committee on Minor J of the 
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Pennsylvania Bar Association, P.B.A., Vol. 45, 
page 89 (1939). 

In Pennsylvania, the powers of aldermen 
and justices of the peace are identical. The 
former term denotes a justice of the peace 
elected in a city. Both have county-wide 
jurisdiction of civil claims up to $300 and 
diversified criminal powers. There is com- 
petition among them. Being dependent en- 
tirely upon fees for their compensation, the 
temptation to encourage litigation and at- 
tract business is merely the normal result of 
the system. To entice persons likely to have 
numerous civil claims to start proceedings 
before them, rather than before a rival jus- 
tice of the peace, requires an unspoken as- 
surance that judgment will be given for the 
claimant. Hence the origin of the equation, 
J. P. = Judgment for Plaintiff. 

It is the poor man who cannot appeal. A 
poor defendant in a civil case started before 
a justice of the peace has about the same 
opportunity for justice as has a Chinese 
coolie in Tokyo. If, as Disraeli said, “Justice 
is truth in action,” then, to the poor person, 
our system of civil law must seem a kingdom 
of mendacity ruled by a prince of prevari- 
cation. At the base of our social system is 
this well-manured hotbed nurturing anti- 
social “isms” of all hues. Yet we pretend 
ignorance of the cause of the legal profes- 
sion’s tumble from its former position as the 
undisputed intellectual aristocracy of the 
country. ' 

Assume that a poor defendant is able to 
secure a lawyer to represent him. He loses 
his case at the initial proceeding and has a 
judgment rendered against him for any sum 
up to $300, plus costs that are seldom less 
than $7.00 and are often more. He has 
twenty days within which to appeal, and to 
do this he must pay the $7.00 or more of 
costs and furnish a bond guaranteeing the 
payment of future costs, or he must furnish 
a bond conditioned upon the payment of all 
costs, plus the payment of the amount of 
_ the judgment itself, should he lose the ap- 
peal. Where is the poor man to find his 
sureties? 

On the criminal side of aldermanic juris- 
diction, the situation is worse. In the minor 
criminal offenses, violations of the vehicle 
code and the like, the justice of the peace 
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has summary jurisdiction from which an ap- 
peal lies only as a matter of grace. The 
minimum that is assessed against the luck- 
less defendant is $8.00 or $9.00 in costs. 
“Charges dropped upon payment of costs” 
is a familiar phrase in Pennsylvania. The 
justice of the peace and his constable pocket 
their fees and the police officer can show 
his superiors that he is a very diligent of- 
ficer indeed. . 

When it comes to the more serious of the 
minor crimes, the justice of the peace has 
three theoretical methods of collecting his 
fees. The first, which in practice is apart 
from zero the distance of one infinitesimal, 
is to decide that the charges are, (a), 
brought to enforce a civil claim by criminal 
process, or, (b), are without probable cause, 
and to place the costs on the prosecutor. 
The second method is to dismiss the case 
“for lack of evidence” and place the costs 
on the county. This gives the justice of the 
peace an account receivable which is less 
desirable to him than the third alternative 
of marking the case as settled, or withdrawn, 
upon immediate payment of the costs by the 
defendant. This latter method also holds 
down the size of the bill which the county 
treasurer eventually pays him. This is a 
sensible thing to hold down because some 
day a curious person with a proclivity toward 
reform might add up the total cost to the 
country of maintaining the justice of the 
peace system and conclude that a half a 
dozen municipal, or salary - compensated 
courts, benched by men learned in the law, 
could be substituted at less expense. This 
knowledge, if it became widespread, might 
be dangerous, lobby or no lobby. Members 
of the staff of the district Attorney of Erie 
County, Pennsylvania, have stated to the 
writer that it is their opinion that a munici- 
pal court would save the county “over $100,- 
000 per year,” and have admitted that this 
estimate was modest. Such statements, 
however, are not licensed for radio broad- 
casting. 

With the more serious crimes, the duty of 
the justice of the peace is to take into ac- 
count our one glorious rule—the presump- 
tion of innocence—and dismiss the charges if 
he feels they are without foundation, other- 
wise to bind the defendant over to the next 
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jury session of the regular county court. 
The former would often require assessment 
of costs against the prosecutor, and this is a 
rarity, or waiving costs, an act of charity, 
and this is an anomaly. The choice of bind- 
ing the accused over for trial is more attrac- 
tive from the compensation standpoint. A 
transcript of the record will be necessary 
which requires a few minutes to prepare and 
produce a revenue of several dollars. The 
costs are on the county and are certain to 
be paid. If the justice of the peace can work 
it to postpone the hearing for a time or two, 
he can add extra costs for this. Perhaps the 
nature of the case will permit the justice to 
issue a search warrant without appearing too 
ridiculous. If so, this is excellent business 
as it means more costs. The writer has in 
his possession a record of $31.25 in costs as- 
sessed against the county by a justice of the 
peace for a case involving the theft of $10.00 
worth of honey by a man who admitted his 
guilt from the start. Even though the man 
tried his best to plead guilty from the outset, 
a needless continuance was arranged, a full 
hearing was held to determine his guilt, and 
a search warrant was issued. This financial 
coup occurred in the late fall of 1939 in Erie 
County, Pennsylvania. The only appropri- 
ate response to the permitted existence of 
this type of situation is to sneer. It was Wil- 
liam Paley who posed this puzzle: “Who 
can refute a sneer?” 

Mrs. Florence Nelson, a woman of some 
personal dignity, aged about fifty, is on re- 
lief. She was visited by a Mrs. Goldberg, a 
lady she had never before seen. In opening 
the door she struck the arm of her visitor and 
immediately apologized. Mrs. Goldberg en- 
tered and accused Mrs. Nelson of knowing 
the whereabouts of her daughter whom she 
believed had run away with the son of Mrs. 
Nelson. She insisted upon going through 
the house and Mrs. Nelson permitted this. 
After searching the home, Mrs. Goldberg 
left, slamming the door with such violence 
that a pane of glass was broken. Mrs. Gold- 
berg then shouted that she still believed Mrs. 
Nelson could tell her where the son was if 
she wanted to, and said she would make her 
trouble yet. Nothing was said about the 
door striking Mrs. Goldberg’s arm. Now to 
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quote from the sworn statement of Mrs. 
Nelson: 

“About two weeks later, a man came to 
my house and stated that he was an officer 
with a warrant for my arrest on a charge 
of assault and battery preferred by this Mrs. 
Goldberg. I told him I had never assaulted 
anyone and was wholly innocent of this 
charge. This man, who I later found out 
was constable Church of ——- Township, 
asked me if I had someone who could go 
my bail, otherwise I would have to go to 
jail. I told him I was on relief and had no 
one, and he said I had better try to borrow 
some money. 

“He asked me what the charge could be 
about, and I told him the circumstances of 
this Mrs. Goldberg’s visit two weeks before. 
He then said that the wisest thing for me to 
do would be to bring counter charges against 
Mrs. Goldberg for breaking my window as 
this would tend to show my innocence. He 
made me get in his car with him and he 
drove me to Alderman Bradink’s place on 
Blossom Street and told me to prefer a charge 
of malicious mischief or surety of the peace 
against Mrs. Goldberg and her daughter. I 
did as he asked and got back in the car with 
him. 

“Constable Church then took me to a sa- 
loon at 1104 East 20th Street and introduced 
me to the proprietor who was a Mr. E. 
Kowalski. This man said he would go my 
bail for $5.00 per hundred and asked the 
constable what the charge was against me. 
Upon being told that it was assault and bat- 
tery he stated that the bail would probably 
be set at $300 and asked me for $15.00. I 
told him I had no money. He said then I 
would have to go to jail. I told him I knew 
a man who worked on the railroad, Mr. A. L. 
Deeper, who might have some money but it 
couldn’t exceed $10.00. After some discus- 
sion, Mr. Kowalski agreed to accept $10.00 
for a $300 bond and came with us to Justice 
Goodman’s office. 

“On my arrival there, Mr. Goodman said 
in substantially the following words: 

‘I know what this is all about so there’s 
no use of your going into it with me now. 
The charge is assault and battery on Mrs. 
pert Do you plead guilty or not 

ilty?’ 

“T told him that I was entirely innocent, 
and he said, all right, you can say that at 
the hearing. ‘I am now going to set this 
down for seven o'clock next Wednesday, 
November 22, but that is the day before 
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Thanksgiving and you won’t have to come 
then. I’ll postpone it until Wednesday, No- 
vember 29th, at seven, and be sure and be 
here then. Your bond is $300.’ 

“He then let me go.” 

Fortunately, before the date of this auto- 
matically postponed hearing, Mrs. Nelson, 
with the aid of the district attorney’s office, 
secured the services of a voluntary defender 
and both cases were discharged. The two 
justices of the peace involved, however, col- 
lected their fees from the county, and the 
saloon keeper, a professional bondsman, re- 
mained $10.00 richer at the expense of Mr. 
Deeper, the good samaritan. 

There are some honorable men occuping 
the office of justice of the peace. If one of 
this type should develop a flair for dealing 
with the problems of the lower economic 
class, the next political election might see 
him finished. Being untrained in the law, 
he can progress to no higher judicial post. 
The majority of the justices of the peace, 
however, especially in the larger centers, are 
a disgrace to our civilization, and are a tre- 
mendous affront to Pennsylvania’s goddess 
of justice in whose hands the scales are so 
delicately balanced. Like a malignant 
growth, ruthless surgery seems the only 
choice, even though some healthy cells are 
sacrificed in the process. 

The usual reaction of lay persons whose 
positions in Pennsylvania society are such 
that they possess the power and the ability 
to correct our minor judiciary system, seems 
to be sheer inability to believe that condi- 
tions are as faulty as this article states them 
to be. The writer has pressed some of these 
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persons to state the reasons for such skeptical 
disbelief and the almost invariable answer is 
that “because someone would have seen to 
it that the system would have been changed 
before now, if it were so bad.” 

Who is this someone, if not the legal pro- 
fession itself? If one goes a step further, 
and asks why the legal profession has ac- 
complished so little, one runs into either the 
physical law of human inertia, the psycho- 
logical principle of the inhibitive effect of 
established custom, or into the deepest 
mysteries of the human soul. 

“And so,” said the Oyster, “I am an oys- 
ster because I am.” 





Notice to Bar Executives 

Ambitious bar executives will again com- 
pete for the American Bar Association award 
of merit to be bestowed at the annual meet- 
ing in September. One each of the state 
and local bar associations will be chosen as 
winner of the 1940 award as leaders in con- 
structive work. Officers of associations that 
will be in competition should apply now for 
application forms to L. Stanley Ford, secre- 
tary of the section of bar organization ac- 
tivities, whose address is 210 Main St., Hack- 
ensack, N. J. 

The winners last year were the South 
Dakota State Bar and the Dallas Bar Asso- 
ciation. Before these awards were officially 
adopted by the American Bar Association 
prizes were bestowed for special merit by 
Chairman Morris B. Mitchell, of the section, 
to the Multnomah County Bar Association 
(Oregon) and to the Association of the Bar 
of the City of New York. 





The judicial quality does not reside in form or ceremony, still less in 
circumlocution and an avoidance of the pith of the matter. The judicial 
quality of procedure is found in the impartial hearing and the reasoned 


determination upon ascertained facts, and it may be speedy, summary 


and, as our clients would say, businesslike, without losing its character.— 
Charles Evans Hughes, C. J. 


> 
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Principles and Outline of a Modern Unified Court Organization 


“Unification of the courts would go far to enable the judiciary to do 
adequately much which we have been committing to administrative 


boards and commissions.” 


By Roscoz Pounp 


Wuart are the general principles that should 
govern in the reorganization which will in 
reality be an organization of our courts? The 
controlling ideas should be unification, flexi- 
bility, conservation of judicial power, and 
responsibility. Unification is called for in 
order to concentrate the of jus- 
tice upon its tasks, flexibility in order to 
enable it to meet speedily and efficiently the 
continually varying demands made upon it, 
responsibility in order that some one may 
always be held, and clearly stand out as the 
official to be held, if the judicial organiza- 
tion is not functioning the most efficiently 
that the law and the nature of its tasks 
permit. Conservation of judicial power is 
a sine qua non of efficiency under the cir- 
cumstances of the time. There are so many 
demands pressing upon the government for 
expenditure of public money that so costly 
a mechanism as the system of courts cannot 
justify needless and expensive duplications 
and archaic business methods. Moreover, 
waste of judicial power impairs the ability 
of courts to give to individual cases the 
thoroughgoing consideration that every case 
ought to have at their hands. Administra- 
tive organization of the entire system with 
responsible heads of each branch, depart- 
ment and division, and responsible superin- 
tending control of the whole, is quite as 
important as the reform of procedure upon 
which the profession and the public have 
concentrated their attention for a generation. 
I repeat what I said of procedural reform 
in 1909. Besides procedural reform there 
are a number of “other problems connected 
with the administration of justice in Amer- 
ica which are of equal, or even possibly of 
greater importance. Three of these prob- 


lems have a direct and immediate relation to 
procedural reform, namely, the organization 
of courts, and, in consequence, the personnel, 
mode of choice and tenure of judges, and 
the organization, training and traditions of 
the bar. The importance of organization of 
the courts, of unification of the judicial sys- 
tem in order to obviate waste of judicial 
power, and of organization of the adminis- 
trative business of courts, is something we 
are only beginning to perceive.” 

As has been said in other connections, in- 
stead of setting up a new court for every 
new task we should provide an organization 
flexible enough to take care of new tasks as 
they arise and turn its resources to new tasks 
when those to which they were assigned 
cease to require them. The principle must 
be not specialized courts but specialized 
judges, dealing with their special subjects 
when the work of the courts is such as to 
permit, but available for other work when 
the exigencies of the work of the courts 
require it. For two generations, at least, we 
have not fully utilized the judges of our 
courts, although we have often made them 
work very hard. Before adding more judges 
or more courts, we should be sure we are 
making the best and fullest use of those 
whom we have. 

At the outset a caution is needed. Experi- 
ence shows that even with the best of plans 
it is important not to go into much detail in 
authorizing or requiring certain courts. Re- 
cent constitutional amendments in some 
states have too much detail even for statutes. 
Continual legislative amendment of the 
statutes governing the organization and 
administration of the courts was the bane 
of judicial administration of justice in Amer- 
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ica in the last century. Certainly a con- 
stitution is not the place for details which, 
if they work badly, can only be removed or 
improved by the slow and sometimes pain- 
ful process of constitutional amendment. 
Authority to set up a modern organization 
and responsibility for doing it and doing it 
effectively are the main points to be attended 
to. 
With these general principles, let us turn 
to the general plan of organization. The 
whole judicial power should be concen- 
trated in one court, which I would suggest 
might be called the Court of Justice of this 
or that state. Professor Walter F. Dodd 
proposed to call it the General Court of 
Justice. This court should be set up in three 
chief branches. To begin at the top, there 
should be a single ultimate court of appeal, 
which might be given the name which is 
most generally in use in this country, the 
supreme court. Second, there should be a 
superior court of general jurisdiction of first 
instance for all cases, civil and criminal, 
above the grade of small causes and petty 
offenses and violations of municipal ordi- 
nances. It should have numerous local of- 
fices where papers may be filed, and rules 
of court should arrange that these local of- 
fices, being offices for the whole court, may 
function for all branches or for one or more, 
as the exigencies of business demand. It is 
arguable whether this court should be or- 
ganized in divisions, one for actions at law 
and other matters requiring a jury, or of 
that type, one for equity causes, and one for 
probate, administration, guardianship, and 
the like. My own feeling would be that 
this would depend on the traditions of the 
state, the amount of business of each sort, 
and the conditions in localities, and should 
be left to rules of court to be determined in 
accord with experience. Divorce would be 
regarded in many jurisdictions as so serious 
a matter that it should be committed to this 
branch. On the other hand, there might 
be sound reason for committing it to the 
third branch where a family court division, 
in large cities, might be better adapted to 
deal with all the incidents of difficulties in 
family relations. I should prefer to call 
this branch the superior court. . . It is im- 


portant that this branch be thought of and 
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treated as one court for the whole state 
rather than a congeries of local separate 
courts. The term district court is too sug- 
gestive of a type of organization from which 
we must seek to get away. 

At any rate, however this branch is or- 
ganized, all the judges should be judges of 
the whole court. If they are chosen primar- 
ily for one or the other branch, and assigned 
to this or that division in some appropriate 
way by the administrative head, yet they 
should be eligible to sit in any other branch 
or division or locality, when called upon to 
do so, and it should be the duty of the ap- 
propriate administrative head to call upon 
them to go where work awaits to be done 
whenever the general state of business of 
the whole court makes that course advisable. 

No doubt opinions will differ as to the 
proposal to include the tribunals for the dis- 
position of causes of lesser magnitude in a 
plan for unification of the judicial system. 
But no tribunals are more in need of pre- 
cisely this treatment. The amount of money 
involved has a direct relation to the amount 
of expense to which the law may reasonably 
subject litigants and thus may well deter- 
mine to which branch of the court a case 
should be assigned. But it does not neces- 
sarily determine the difficulty of the case or 
the amount of learning and skill and ex- 
perience which should be applied to deter- 
mine it. Even small causes call for a high 
type of judge if they are to be determined 
justly as well as expeditiously. A judge dig- 
nified with the position and title of Judge of 
the Court of Justice of the State, assigned 
to the county courts, is none too good for 
cases which are of enough importance to the 
parties to bring to the court and hence ought 
to be important to a state seeking to do 
justice to all. It was the original plan of 
those who drew the judicature act in Eng- 
land to include the county courts in their 
scheme; but this part of the plan was not 
adopted. None the less, when one notes the 
extensive jurisdiction which is committed to 
the district courts in Massachusetts and very 
generally to municipal courts, he must feel 
that the tribunals which would be included 
in the third branch have shown themselves 
worthy of inclusion. 

As I said in the report of the American 




















Aprit 1940] 


Bar Association in 1909, these courts have 
shown (if in view of the English county 
courts, it needed showing) that it is perfectly 
feasible to administer a much higher grade 
of justice in small causes than that formerly 
dispensed by justices of the peace, without 
resorting to the more expensive methods of 
the superior courts. The judges who are 
assigned to small causes should be of such 
caliber that they could be trusted and would 
command the respect and confidence of the 
public, so that there would be no need of 
retrial on appeal but review could be con- 
fined to ascertaining that the law was prop- 
erly found and interpreted and applied. The 
further we can get away from the old jus- 
tice of the peace idea for small causes the 
better. 


ORGANIZATION OF SUPREME CouRT 


As to the first branch, the supreme court, 
while the head of the judicial system might 
well sit there, it should have its own head, 
immediately charged with responsibility for 
its proper functioning, since the chief justice, 
as I assume the head of the whole court will 
be called, will have much to do in exercising 
a superintending control over the entire sys- 
tem. According to rules of court and under 
his authority, perhaps in conference with 
the heads of the two branches, judges may 
be called from the superior court to sit in 
the supreme court, or vice versa, as the state 
of the dockets may require. It should be 
possible for the supreme court to sit in di- 
visions if necessary to the prompt despatch 
of business. When dockets are swollen, 
three judges ought to be enough for all but 
the most difficult and important cases. Thus 
there would be more time for oral argument, 
which with lawyers of the caliber of those 
who alone should appear in the highest 
court on cases of any consequence, is of the 
greatest assistance to the bench. Also there 
would be more time and opportunity for 
consultation and consideration of the merits 
of cases. 

Administrative appeals are likely to be- 
come a large part of the work of our courts, 
if a simple, speedy, expeditious appellate 
procedure can be devised which will insure 
adherence to law and due process of law in 
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hearings and determinations without sub- 
stituting the discretion of the court for that 
of the administrative agency. As this type 
of work increases, it may be advisable to 
set up a division to deal with it, and there 
should be a flexible organization and rule- 
making power adequate to find how to meet 
such situations as they arise. 


Tue SratistTicat System 


One of the functions of the head of the 
judicial system, but not necessarily of the 
head of the supreme court, should be to 
insure and direct the compilation of reliable 
and intelligently organized statistics of the 
administration of justice in the jurisdiction, 
and embody them in recommendations which 
with those of the judicial council might well 
make an annual report of much value for 
furthering the work of the courts both in 
their own state and in others. Certainly 
the earlier reports of the municipal court of 
Chicago, under the leadership of Chief 
Justice Olson, were of great use throughout 
the land in the formative period of such 
courts in the first three decades of the pres- 
ent century. Some of the judicial councils 
have been giving us well compiled and use- 
ful statistics. But there is much to be done 
in the way of working out a system of gath- 
ering, compiling and reporting them which 
will insure that they tell what needs to be 
told and give an accurate picture both as 
the basis of criticism and as the basis of 
legislation, of rulemaking, and of adminis- 
trative regulations. To be of value they 
must be made upon a system which can 
be required of each and every tribunal and 
its clerks and administrative officers in the 
state. Only a unified judicial system with 
a responsible head and responsible heads of 
branches and divisions under him, can in- 
sure that this work is well done, and unless 
well done it is not worth doing at all. 


Tue Superior Court 


The second branch, the superior court, 
should be given complete jurisdiction of first 
instance, civil and criminal, the civil juris- 
diction, for reasons set forth in preceding 
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chapters, to include law, equity, and pro- 
bate. Certainly there should be no manda- 
tory setting off of these types of cases to 
separate divisions. But the organization of 
this branch should be so flexible that if ex- 
perience showed good reason for setting off 
some or all of them in that way, it could be 
done by rule of court, or more simply by 
assigning cases to judges in such a way as 
to effect a practical segregation, which, 
however, could be changed or revoked later 
if experience or changed conditions made 
such action advisable. 

This branch should be organized under 
a chief justice and in some states it might 
well be advisable to have regional subdivi- 
sions, each under a presiding judge, respon- 
sible to the chief justice of the superior 
court, as he would be responsible to the 
chief justice of the state. Rules of court 
would determine the times and places of 
sittings in the several counties, and all 
the judges, being judges of the one court, 
would be subject to be assigned where the 
demands of judicial business might make it 
advisable. Rules should provide for re- 
gional or local appellate terms according to 
the requirements of the court’s business. 
Thus there would be no need of intermedi- 
ate tribunals of any sort. As has been sug- 
gested in other connections, the procedure 
at these terms could be as simple as at the 
old hearings in bank at Westminster after 
a trial at circuit. Three judges assigned to 
hold the term would pass on a motion for a 
new trial or judgment on or notwithstanding 
a verdict, or for modification or setting aside 
of findings and judgment accordingly (as at 
common law upon a special verdict). If, 
as I assume would be true, it proved neces- 
sary to limit the cases which could go thence 
to the supreme court, rules could restrict 
review to those taken by the highest court 
on certiorari. Even then, there need be 
nothing more in the nature of a double ap- 
peal than there is now in states where a mo- 
tion for a new trial in the trial court is a 
necessary preliminary to review in the 
higher court. But heard before three judges 
at an appellate term it would not be a mere 
perfunctory step in review but a real hear- 
ing of the questions raised which should 
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enable the case to stop there unless the 
points of law were serious enough to warrant 
certiorari. 


EFrrecTiveE REVIEWING 


By hearing motions for new trials to set 
aside findings, or to render judgment not- 
withstanding verdicts or findings, or for 
modification or setting aside of decrees and 
orders, at such appellate terms, with no more 
formal or technical procedure than is in- 
volved in such motions made in,a trial court 
today, not only would there be a simple and 
speedy means of reviewing the great bulk 
of the litigation in the court of general jur- 
isdiction of first instance, but the plan would 
help rid us of the burdensome multiplica- 
tion of reports which has come with the 
setting up of intermediate appellate courts. 
It is felt that an appellate court, if only as 
a matter of dignity, must write opinions, 
and that its filed opinions must be pub- 
lished. There is no doubt a real function 
of an opinion as a check upon the bench, 
even if the decision adds nothing to the law. 
But that purpose and the further purpose 
of advising the court of review, if the case 
goes to the supreme court, would be served 
sufficiently by a memorandum of the ques- 
tions decided and the grounds of decision. 

Much time and energy are wasted in writ- 
ing opinions in cases which involve no new 
questions or new phases of old questions. A 
brief statement of points and reasons will 
suffice both as a check and as an aid to the 
court above. Some such publication as the 
New York Miscellaneous Reports, under a 
qualified and responsible reporter, having no 
interest except to make the reports useful 
to the public and the profession, could select 
occasional memoranda worth reporting. It 
might well be at times that at county court 
appellate terms questions may come up and 
be decided which will deserve publication of 
the memoranda of grounds of decision. An 
energetic chief justice at the head of the 
judicial. system, and energetic chiefs in the 
superior court and the county courts, with 
the aid of a judicial council, could devise 
rules to govern these things and if the courts 
or the bar, especially an integrated bar, 
were given control of reporting, one of the 
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hard problems of the law and of the profes- 
sion in America might be solved. 

It would seem clear that three judges 
should be enough to sit at these terms. 
Benches of three have proved satisfactory 
in intermediate appellate courts in many 
states. If, however, it were felt that more 
should sit, either as a general practice or in 
some cases or classes of cases, the matter 
should be ieft open to be settled by rules of 
court in the light of experience. 

Where, as in some jurisdictions, there are 
heavy criminal dockets, rules could set up 
criminal appellate terms for felony cases or 
county court appellate terms for misde- 
meanors with a flexible make-up, as in the 
English court of criminal appeal. From these 
appellate term cases should go directly to the 
supreme court by certiorari. There should 
be no retrial in the superior court of what 
has been tried in the county courts except 
as rules might provide for removal of ex- 
ceptional cases by certiorari. 


Tue County Court Brancu 


As to the county court branch, this, too, 
should be organized under the headship of 
a chief justice and perhaps in states of wide 
territorial extent, such as California and 
Texas, with regional presiding judges under 
him. Rules could set up municipal courts 
in large cities as branches of the county 
court, with power by rules to provide for 
juvenile and family and domestic relations 
and small cause courts as divisions, as they 
are needed. There should be appellate 
terms and causes could go from these terms 
to the Supreme Court by certiorari. Large 
metropolitan cities have peculiar needs which 
may make such divisional courts advisable. 
But while each municipal court should have 
an administrative head subject to the su- 
perintendence of the chief justice of the 
county court, there should be such complete 
flexibility of organization that judges could 
be taken from a municipal court to a rural 
county court or vice versa, or from these to 
the superior court or from the superior 
court to relieve congestion in the county 
court, as the state of work in the respective 
courts may require. It might be that in 


the municipal court in cities, rules could 
work out appellate terms for small causes 
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with a simple inexpensive procedure so that 
the public could be persuaded that causes 
too small to justify retaining a lawyer were 
not for that reason neglected, and such terms 
might even have to be allowed by rule to 
review the whole case. 


Powers or CureFr JUSTICE 


Supervision of the judicial-business ad- . 
ministration of the whole court should be 
committed to the chief justice, who should 
be made responsible for effective use of the 
whole judicial power of the state. Under 
rules of court he should have authority to 
make reassignments or temporary assign- 
ments of judges to particular branches or 
divisions or localities according to the 
amount of work to be done, and the judges 
at hand to do it. Disqualification, disability 
or illness of particular judges, or vacancies 
in office could be speedily provided for in 
this way. He should have authority also, 
under rules of court, to assign or transfer 
cases from one locality or court or division 
to another for hearing and disposition, as 
circumstances may require, so that judicial 
work may be equalized so far as may be 
and clogging up of particular dockets and 
accumulation of arrears prevented at the 
outset. He may require assistance in this 
work of superintendence of the working of 
the court as a whole, and there should be 
authority to provide it. As has been said, 
each of the branches, and where conditions 
require them, each division or regional or- 
ganization within a branch, should have a 
responsible head, charged with the duty of 
immediate superintendence. Just as the 
chief justice should be held to see to it that 
the energies of the judiciary are fully and 
efficiently employed upon its tasks, so these 
heads of branches and divisions should each 
be responsible for efficient despatch of the 
work of his organization. These are not 
matters for clerks, although clerks under 
proper direction and control may do much. 
They call for strong men with clear respons- 
ibility laid upon them to preclude their fall- 
ing into perfunctory routine or allowing 
abuses to grow up through their inertia. 

It is but little less important to organize 
thoroughly the incidental non-judicial busi- 
ness of the court and all its branches and 
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divisions. Legislation should not lay down 
details for this side of the administration of 
justice. As is now beginning to be done, 
competent business direction should be pro- 
vided and the clerical and stenographic force 
be put under control and supervision of a 
responsible director. There very likely may 
have to be a like officer in each branch and 
‘ major division or, if regional organization 
becomes necessary, each region. But it would 
be a mistake for legislation to go into much 
detail upon this subject. It is enough to 
settle the general principles and leave de- 
tails to rules of court to be drawn up, al- 
tered and improved, with the aid of judicial 
councils, as experience shows defects and 
abuses and indicates the best way of dealing 
with them. 

Emancipating the clerical work of the 
courts from politics and patronage and put- 
ting control of it where it ought to be, 
namely, in the courts themselves, must be 
an important item in any program of im- 
proving the administration of justice. To 
specify but one item, the system, or rather 
want of system, which prevails generally is 
a prolific source of needless expense in the 
courts. 


ConTro. oF CLerRIcAL Force 


Decentralization of courts was carried so 
far in the last century that the clerks were 
made independent functionaries, not merely 
beyond effective judicial control, but inde- 
pendent of any administrative supervision 
and guided only by legislative provisions and 
limitations. No one was charged with su- 
pervision of this part of the work of the 
courts. It was no one’s business to look 
at it as a whole, seek to find how to make 
it more effective and to obviate waste and 
expense, and promote improvement. There 
is much unnecessary duplication, copying 
and recopying, and general prolixity of rec- 
ords in the great majority of our courts. In 
the clerical no less than on the judicial side 
most of our courts are like Artemus Ward’s 
proposed military company in which every 
man was to be an officer and the superior of 
every other. The judiciary is the only great 
agency of government which is habitually 
given no control of its clerical force. Even 
the pettiest agency has much more control 
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than the average state court. But scientific 
management is needed in a modern court no 
less than in a modern factory. With no one 
responsible there is no incentive to progress 
in the clerk’s office. Much that could be 
done to reduce costs in litigation and the 
expense of operating the courts remains un- 
done because it is no one’s business to see 
it done. . . The established institutions of 
the past can maintain their claims to appro- 
priations, in the face of this competition, 
only if they use to the best advantage the 
money appropriated to them. . . Organiza- 
tion of the non-judicial administrative busi- 
ness of the courts calls for complete and 
efficient supervision, under rules of court, 
which is best to be obtained by unification 
of the judiciary as a whole, with responsible 
headship, charged with supervision of the 
subordinate supervising and superintending 
officers. 

Some of the things of which I could make 
just complaint twenty-five years ago, in a 
statement of what would be done away with 
by the kind of organization I am urging, 
have been remedied in the progress toward 
unification which has been going on. The 
bad practice of throwing cases out of court, 
to be begun over again in case they were 
brought in the wrong court, has been gen- 
erally given up, or at least much modified. 
Yet transfer from one court to another at 
the cost of the appellant who has guessed 
wrong, after argument very likely, and per- 
haps construction of an indefinite or ambig- 
uous statute, and it may be a difference of 
opinion between the court making the trans- 
fer and the one to which it is made, while 
an improvement, is not all that may be 
done in a program of reform. There ought 
to be no questions of jurisdiction under rigid 
constitutional or statutory provisions. Rules 
of court may deal with such situations fully 
and satisfactorily if they arise between 
branch and branch of the same court and 


are subject to superintending control of one 
official. 


PRINCIPLES OF ADMINISTRATION 


Moreover, enough obvious advantages re- 
main to make full measure. For one thing, 
unification would result in a real judicial 
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department as a department of government. 
. . In the states there are courts but there is 
no true judicial department. Again, unifica- 
tion of the judicial system would do away 
with the waste of judicial power involved 
in the organization of separate courts with 
constitutionally or legislatively defined juris- 
dictions and fixed personnel. Moreover, it 
would make it the business of a responsible 
official to see to it that such waste did not 
recur and that judges were at hand when- 
ever and wherever work was at hand to be 
done. It would greatly simplify appeals to 
the great saving not only of the time and 
energy of appellate courts, but to the saving 
of time and money of litigants as well. An 
appeal could be merely a motion for a new 
trial, or for modification or vacation of the 
judgment, before another branch of the 
one court, and would call for no greater 
formality of procedure than any other mo- 
tion. It would obviate conflicts between 
judges and courts of coordinate jurisdiction 
such as unhappily have too often taken 
place in many localities under a completely 
decentralized system which depends upon 
the good taste and sense of propriety of in- 
dividual judges, or appeal after some final 
order, when as like as not the mischief has 
been done, to prevent such occurrences. It 
would allow judges to become specialists in 
the disposition of particular classes of liti- 
gation without requiring the setting up for 
them of special courts. 

In a unified court judges can be assigned 
permanently to the work for which they 
prove most fit without being drawn perma- 
nently from the judicial force so that they 
cannot be used elsewhere when needed. 
This is likely to be increasingly important. 
Specialization will probably become increas- 
ingly desirable in the future. But concur- 
rent jurisdictions, jurisdictional lines between 
courts, with consequent litigation over the 
forms and venue at the expense of ‘the mer- 
its, and judges who can do but one thing, 
no matter how little of that is to be done 
nor how much of something else, are not 
the way to promote efficient specialization. 
As cases of some class become numerous and 
require that a specialist pass upon them, 
judges or a judge would be designated for 
that purpose from the staff of the whole 
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court, and the cases would be assigned to 
them in the one court in which all causes 
would be pending, even if in different 
branches or divisions, by some responsible 
functionary whose duty it would be to see 
to it that the whole judicial power of the 
state was fully utilized to the best advantage. 
When judges make assignments among them- 
selves the tendency to perfunctory routine 
and to follow the line of least resistance will 
keep up the practice of rapid periodical 
rotation which has been a bad feature of 
many courts. 


SPECIALIST JUDGES 


Again, from time to time exceptional 
causes come before the courts in which it is 
desirable to assign the best talent for that 
sort of case that the staff of the court af- 
fords instead of leaving the’ case to the 
chance of what judge happens to be at hand 
at the time and place. This is especially 
true in certain homicide cases of special dif- 
ficulty which do not always arise in places 
to which the best specialists for the trial of 
such cases must habitually be assigned. 
Power to assign and duty of assigning the 
most experienced and skillful judge for such 
cases to the trial of the particular case may 
save much delay and expense and prevent 
miscarriage of justice. If it be said that 
there is danger of abuse of this power of 
assignment of a particular case, the answer 
must be that jockeying to get such cases 
before a particular judge in a rapidly rotat- 
ing bench of judges is not unknown today, 
and that the power of assignment will be 
exercised by a functionary definitely pointed 
out as responsible and subject to responsible 
control by a superior of conspicuous posi- 
tion. Divided responsibility is no responsi- 
bility. Concentration of responsibility in a 
chief justice with corresponding power will 
correct, indeed will compel correction of, 
many abuses which have grown up because 
no one had the responsibility for preventing 
or removing them. Unless responsible head- 
ship for the whole judicial system is provided 
and given power to meet the exigencies of 
the responsibility, there is real danger that 
an administrative superintending control of 
the courts will be set up from without. This 








232 


would not merely infringe the constitutional 
separation of powers. It would be a dan- 
gerous subjection of the courts to the execu- 
tive at a time when executive hegemony has 
become a conspicuous feature of our policy. 


Tue Jupicta, Councit 


There are two checks which may be relied 
upon to secure against abuse of the power 
which must be accorded the responsible head 
of a unified court. One is his clearly defined 
responsibility both for what he does and lets 
his subordinates do and for what he omits 
to do. The other is the institution of the 
judicial council. . . Such councils exist now 
in an increasing number of states and are 
doing much for the improvement of the 
administration of justice in all parts of the 
land. Especially valuable reports have 
come from them in New York, Michigan, 
California, Massachusetts, New Jersey, and 
Kansas. The history, achievements and pos- 
sibilities of judicial councils are not germane 
to the subject, however, and need not be 
pursued. It is enough in the present con- 
nection to point out that these councils, 
commonly made up of representatives of the 
bench, the bar, and representative lay citi- 
zens, consulting with the judges and advis- 
ing and assisting them in the exercise of 
their rulemaking power, are certain to prove 
not only a stimulus to effective rising by the 
courts to their responsibilities, but also an ef- 
fective and intelligent check upon abuses, 
which will be palpable to such men in their 
close contact with the work of the judges. 
It might be suggested, however, that with 
the unification of courts there might well 
come local councils for county and munici- 
pal courts, and that in states with an ex- 
ceptionally large and diversified domain 
there might even be subordinate regional ju- 
dicial councils. Moreover, a further check 
which will prove most effective is to be seen 
in the unified or integrated bar. With re- 
sponsible organization of the lawyers, noth- 
ing could go very wrong without producing 
immediate action by the profession. . . 


Courts Nezep Power 


It should not be forgotten that where not 
hampered by legislative prescribing of de- 
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tails of organization and procedure, our 
courts have, on the whole, the best construc- 
tive record of any of our institutions. It 
was no mean task to develop an American 
law, a body of judicially found and judi- 
cially declared precepts suitable to America, 
out of the old English cases and old English 
statutes with the help of such books as 
Coke’s Institutes and the more orderly but 
less detailed and thorough-going exposition 
by Blackstone. The task was well done in 
about three quarters of a century, so well, 
indeed, that the newer states as they became 
settled and admitted to the Union found 
their body of law substantially made for 
them. No other judicial achievement, and 
no legislative or administrative achievement 
in the English-speaking world, will compare 
with this. 

From the beginning of American law, 
however, the courts have been hampered by 
minute prescribing of detail in legislation. 
Control of their administrative agencies have 
been taken away from them. Their organ- 
ization has been prescribed in extreme detail. 
Courts have been set up with rigid but ill- 
defined jurisdictional lines. Constitutions 
and statutes have prescribed successive or 
double appeals. In Indiana, the legislature 
even tried to take away from the Supreme 
Court the superintending control over the 
lower courts conferred upon it by the con- 
stitution. After the middle of the last cen- 
tury, the legislature in many states pre- 
scribed the minutiae of legal procedure, so 
that as Mr. Hornblower used to say of the 
New York code of civil procedure in its 
heyday, there was a rule for every action of 
the judge from the time he entered the 
court house except to prescribe the exact 
peg on which he should hang his hat. It 
is enlightening to compare the results in the 
substantive law, where the courts had a free 
hand, with those in procedure and the me- 
chanics of justice where their hands were 
tied. The causes of popular dissatisfaction 
with the administration for very much the 
greater part lie in the mechanics of applying 
the substantive law by courts and judges— 
the use of a mechanism which has been put 
beyond judicial control and beyond effective 
judicial employment by constitutions and by 
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detailed statutes carrying out the spirit of 
constitutional provisions. 


UniricaTion Is EssENTIAL 


Unification of the courts would go far to 
enable the judiciary to do adequately much 
which in desperation of efficient legal dis- 
position by fettered courts, tied to cumber- 
some and technical procedure, we have been 
committing more and more to administrative 
boards and commissions. Ours is historically 
a legal polity and the balance of our institu- 
tions will be sadly disturbed if the courts 
lose their place in it. If they are to keep 
that place they must be organized to com- 
pete effectively with the newer administra- 
tive bodies. 

We are told in the Federalist that the 
judiciary is least able to hold its own in a 
competition of the three departments of gov- 
ernment. Judges are inhibited, with respect 
to the will to power, by the taught tradition 
which requires them to refer their action on 
all occasions to principles, to hew to precepts 
established in advance of action and to find 
the measure of decision by applying a tradi- 
tional technique to predetermined premises. 
Their quest of ends is restricted by their 
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habitual regard for means. The legislature 
and the executive are aggressive in their will 
to power. The judiciary do little more than 
obstruct when the department of govern. 
ment comes into conflict. There is nothing 
to be feared from making it efficient. 

Unification of the courts will not do every- 
thing. There must be judges equal to their 
tasks and unafraid to do them. The mode 
of selection and tenure must be such as to 
insure such judges as far as may be. But 
no judges can achieve results such as are 
demanded today if they are held to the 
machinery of the last century. Things are 
done by the combined working of men and 
machinery. In that combination machinery 
is no negligible item. The right men will 
do much no matter what machinery is given 
them to work with. But our ideal must be 
the right men with the right machinery. 

With the rulemaking power restored to 
them, with effective organization, with 
proper provisions as to selection and tenure, 
there is every reason to believe that the work 
of American courts in the period of devel- 
opment on which we have entered will be 
worthy of the beginning made without sub- 
stantive law in the formative era. 


Integration of State Judiciary Recommended 


The needs of a people primitive as to in- 
dustry and social relations plainly mark the 
systems of court organization in every state. 
In nearly all states changes have been made 
and nearly always without reference to any 
accepted principles of efficient administra- 
tion. Particular defects have been corrected 
by creating numerous new local tribunals. 
In the more populous states the most ac- 
curate general description of the “system of 
courts” is expressed by the word “jumble.” 

This is not to say that there has been no 
fit plan, one that accords with modern ways 
of living and doing business, and one that 
would inevitably produce better results at 


less expense, nor that energetic attempts 
have not been made to modernize the un- 
systematic systems. A good many years ago 
the Louisiana Bar promoted a thorough plan 
when a constitution was being drafted; only 
a small part of the plan was accepted. In 
1923 the judiciary committee of the consti- 
tutional convention in Missouri secured 
adoption of a marvellously good court organ- 
ization plan, and with a little more time for 
educating lawyers in the backwoods counties 
it would have been ratified. This perennial 
problem is solvable. More education is 
needed, and every thoughtful suggestion 
looking toward a real system of courts under 
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unified judicial direction deserves publicity 
and consideration. 

At the latest Colorado State Bar conven- 
tion the well considered ideas of Justice John 
C. Young, of the supreme court, were pre- 
sented, his address being entitled, Is There 
Need for Integration of the Judiciary? With 
Justice Young’s approval his proposals are 
here set forth in abbreviated form. The 
progress made in unifying the judges and 
judicial services in the federal circuits is cer- 
tain to make for judicial integration. The 
word is convenient to imply an organization 
that affords collective responsibility, obser- 
vation, reporting on administrative details, 
mutual studies at stated times and full co- 
operation in the best use of all resources. 
The administrative function now conferred 
upon the federal system, and especially 
within each circuit, should surely bring sup- 
port to the principles involved in efficient 
administration of justice in the states. 

The reader should understand that the 
Colorado constitution provides for local jus- 
tices with civil jurisdiction to $300; for 
county courts with probate jurisdiction, civil 
jurisdiction (concurrent with the district 
courts) to the amount of $2,000, and mis- 
demeanor jurisdietion ; for district courts now 
having twenty-six judges of general trial jur- 
isdiction in fourteen districts. The supreme 
court consists of seven justices. 

A pattern such as this in a western state 
represents the best thought of a generation 
of lawyers that had to meet early needs with 
a standard system and later could do no more 
than amplify and slightly modify it. The 
standard system definitely negatives collec- 
tive responsibility except in the highest trib- 
unal; it ignores the need for reporting, for 
coordination, for cooperation. It is una- 
voidably rigid and wasteful. 

Limiting his discussion to the county, dis- 
trict and supreme courts, Justice Young de- 
clared that “the integration of these courts 
is not a political problem, but a governmental 
problem; that, as such, it should be ap- 
proached from the standpoint of at least 
three considerations: (1) Efficiency of serv- 
ice; (2) Economy of administration; (3) 
Acceptability to the citizens of the various 
counties, for whom and by whom the judi- 
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cial system is, or at least should be, main- 
tained and operated,” Continuing, he said: 


LAYMEN AS JUDGES IN ProBaTE Courts 


“Consider first the county courts. Neither 
constitution nor statutes prescribe any quali- 
fication for the office of county judge in any 
county of the state. Of the 63 county judges 
presently in office 26 are lawyers. . . It hap- 
pens of course that the greater number of 
the larger estates that usually present the 
more complex problems are settled in the 
larger counties, but it may well be that 
problems relatively as important to those 
interested in a small estate may arise in the 
administration as are those that arise in the 
administration of a large estate to those who 
are to share in it. Whether their interests be 
large or small all are entitled to an equally 
skilled consideration of their problems. 

“The point sought to be emphasized is 
that there is no relationship between the 
number of people in a county and the mag- 
nitude and complexity of the legal problems 
that may arise in it. . . The qualifications of 
a district judge throughout the state are the 
same for the most sparsely settled as they are 
for the most densely settled district. 

“The salaries of county judges vary from 
$7,000 in counties of the first class to $1,200 
in counties of the fifth class. The total an- 
nual salaries paid county judges in Colorado 
is $127,800. This is only $2,200 less than 
the total salaries paid to the district judges 
in the state. It is proper to inquire whether 
this amount need be spent or, if so, whether 
it might not be made to procure a more ef- 
ficient service. 

“Tt is interesting to note that the city and 
county of Denver with a population of 288,- 
000 has but one county judge; that the six 
largest counties in the state have a com- 
bined population in excess of half of the 
population of the entire state—537,000 out 
of 1,035,000—and that this population is 
served by six county judges, all of whom are 
lawyers. . . If the county judge in Denver, 
assisted to the extent of a total of 105 days 
in one year, is not overburdened in clearing 
through his court the matters that thirty 
percent of the population of the state sub- 
mit to its jurisdiction, with reason we may 
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inquire whether 61 courts and 62 judges are 
required to clear similar matter for the re- 
maining 70 percent of the state’s popula- 
tion.” 

At this point the address reports briefly 
that “it does not appear that at present there 
is congestion or unreasonable delay in dis- 
posing of causes in any of the districts of 
the state. The per capita population that 
they serve is much more nearly equal than 
in the case of the county judges.” 

Coming to the supreme court, Justice 
Young reported present ability of the justices 
to keep abreast of their work. In 1938 each 
justice was expected to write about thirty 
opinions, but the next year indicated an in- 
crease of work. “With the growth of the 
state the burden will be greater, and any 
present modification of the judicial system 
should take cognizance of conditions to ob- 
tain in the reasonably immediate future.” 


Jupicia, Process SEEN as A UNITY 


“The suggestions I make are based on the 
proposition that the adjustment of any judi- 
cial controversy is a single process that be- 
gins when the jurisdiction of a court compe- 
tent under the law to determine the issue 
is invoked, and continues until the last court 
competent under the law to consider it, 
whose jurisdiction has been invoked, has 
spoken. The trial court ascertains the facts 
and finds the law applicable thereto; the 
appellate court determines whether the pro- 
cedure was in accordance with the law and 
whether the trial court correctly found the 
law applicable to the facts ascertained. Each 
court performs a function, neither superior 
to the other, but both necessary to the pro- 
cess. When the process has been completed, 
not the courts, which are merely agencies or 
instrumentalities, but government itself has 
ended the controversy. The judicial ma- 
chinery should be so fashioned that this is 
apparent at all times. To this end—that it 
may be apparent that the judicial process is 
government operating to compose the differ- 
ences between its citizens—judicial agencies 
should not be multiplied needlessly and there 
should appear to be and there should be in 
fact continuity of action throughout the 
process. 
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“It is submitted that the probate of wills 
and the administration of the estates of de- 
cedents and minors and the administration 
of certain testamentary trusts present legal 
problems in no way of less moment than are 
those involved in the adjudication of suits 
at law and equity, cognizable by the district 
courts of the state; that, whatever the system 
of courts devised, the qualifications to sit as 
a judge of a court charged with the former 
duties should be equal to those of a court 
charged with the latter duties. 

“There is no longer any valid reason, con- 
sidering the present easy methods of travel, 
for providing in every county of the state 
regardless of population and the amount of 
business two courts of record with concur- 
rent jurisdiction in cases not involving more 
than two thousand dollars and in crimes be- 
low the grade of felony. And particularly 
is there no longer any valid reason for pro- 
viding for appeals from one of such courts to 
the other, with its attendant additional cost 
to both the litigants and the state.. All cases, 
including appeals from justice and munici- 
pal courts, can be as expeditiously tried, as 
well considered, with no greater cost to the 
litigants and with less cost to the state by 
giving sole jurisdiction thereof to the district 
courts. This change might be effected by a 
mere statute. 


Jupicia, Functions Are INTERRELATED 


“Speaking as a present justice of the su- 
preme court, and I hope with some knowl- 
edge of its functions and work, and as a for- 
mer judge of the district court, it is my sin- 
cere belief and judgment that the function 
of neither court is superior to that of the 
other. Each when its jurisdiction is invoked 
performs one of the interrelated functions of 
the judicial process, the object of which is 
the proper settlement of a judicial contro- 
versy. The problems incident to the trial 
of a suit in a nisi prius court or arising in 
the settlement of a decedent’s estate call for 
no less of learning, experience, and judgment 
than do the problems incident to the deter- 
mination of problems presented to an appel- 
late tribunal. 

“If the function of each court is to do one 
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thing in a process that has a definite objec- 
tive it is important that the judges presiding 
over a court shall know as much as possible 
not only about the one function that a par- 
ticular court is to perform but also about the 
functions to be performed by other courts 
that enter into the process. There are prob- 
lems peculiar to the work of appellate courts; 
there are problems peculiar to the work of 
nisi prius courts of no less difficulty or im- 
portance. Frequently justices of appellate 
courts have had trial experience. But rarely 
does it happen that trial judges have had 
experience on an appellate court. Under 
the federal system district judges may sit in 
the circuit court and circuit judges may sit 
in the trial of cases in the district court. It 
has seemed to me that this provides a flexi- 
bility that with advantage might be intro- 
duced into our state system. 

“No good reason appears to me why a dis- 
trict judge, a state officer, when his services 
are not required in his district, should not 
be assigned either as a commissioner or as 
one member of a department of the supreme 
court containing at least three justices, or as 
one member of the court sitting en banc, but 
without a controlling vote, to hear argu- 
ments, to study briefs, and to write opinions 
to be approved by a constitutional depart- 
ment or by a majority of the court sitting en 
banc. There are many reasons in favor of 
it. The Oklahoma court cleared a congested 
docket a few years ago in a manner similar 
to this. Wyoming has a constitutional pro- 
vision for calling a district judge to the su- 
preme court under certain conditions. It 
has a sound psychological foundation. 


INTERCHANGE OF JUDGES RECOMMENDED 


“It is important in a democracy that the 
people, who in the final analysis are the 
repository of all governmental powers, should 
understand and respect the agencies they 
have created to carry such powers into ef- 
fect. The closer the exercise of such powers 
comes to the people, the better will they 
understand the agencies they have created 
to exercise them. Appellate justices should 
understand the present problems of judges 
on nisi prius courts. If district judges were 
made available in order that the appellate 
court might crowd its docket instead of be- 
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ing crowded by it, more cases undoubtedly 
could and would be determined on super- 
sedeas and the attendant delay and addi- 
tional expense incident to printing an ab- 
stract and briefs would thereby be avoided. 

“If a district judge were called to serve in 
such capacity he would obtain a first hand 
knowledge of the problems of an appellate 
court to his own and the litigants’ profit in 
the trial of subsequent cases. Such a judge’s 
views as to the immediate problems in con- 
struing the law as laid down in opinions of 
the appellate court expressed in discussion 
around the conference table by one recently 
confronted with them would be informative 
to the appellate judges in their future work. 
If such assistance were given and the bur- 
dens of the supreme court thereby lightened 
there should be otherwise a corresponding 
increase. With the federal system of inter- 
changing district and circuit judges as a pre- 
cedent and upon the premise that the proper 
trying of a cause is of equal dignity and im- 
portance with passing on the regularity of 
the procedure followed on a trial, the jus- 
tices of the supreme court should be subject 
to assignment when work of the court is not 
pressing to sit in the trial of causes in the 
district courts, that they might be continu- 
ously cognizant of trial problems from per- 
sonal experience. In my view they should 
not only be subject to assignment in theory 
but they should for some time each year be 
assigned to such work in practice. That if 
a justice sat in the trial of a cause he must 
not participate in its disposition on appeal, 
and the litigants thus be deprived of his 
judgment, does not seem to be an objection 
with merit. First, there is no good reason 
why he should not participate on review. 
In case of a tie ‘of the other six he could not 
change the result by staying out unless he 
concluded he was wrong on the trial and 
voted for reversal, and in that case surely he 
should participate. 

“The suggestions I have made concern a 
great business—the administration of justice. 
Supervision of the machinery to effect it is 
necessary. The authority of the chief jus- 
tice, it is my belief, should be extended to 
this end. 
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“T have not given a complete diagnosis of 
the malady and certainly the prescription I 
have suggested has been most general. I 
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leave it with you, either for further considera- 
tion and action, or to let it fall into the limbo 
of many another worthy reform.” 


Pretrial Rules Adopted in Four States 


Tue South Dakota State Bar received in 
1939, from the American Bar Association 
section on bar association activities, its award 
to the state bar that had, in the preceding 
year, rendered the most distinguished serv- 
ice. That the award is highly prized is 
proved by the number of competing asso- 
ciations. That the award was for distin- 
guished services in promoting reform in ju- 
dicial procedure is significant. 

Among the excellent features of the new 
civil code in South Dakota is the section on 
pretrial, which is virtually the same as sec- 
tion sixteen of the federal rules. In respect 
to this single step, than which none could 
be more important, it needs to be said that 
South Dakota was not the first state in which 
this procedure was adopted. Pennsylvania 
appears to deserve the honor of being first. 
In that state revision of civil procedure has 
gone far in the past two years, and the work 
is still in progress. Much can be said for 
the plan to submit portions from time to 
time to practitioners, and then, criticisms 
and suggestions having been received, to 
complete the draft and announce that it will 
become effective some six months later. 

Third in respect to state - wide pretrial 
rules is Wisconsin. Again the federal rule 
was taken entire. The announcement of the 
supreme court’s action came in December. 
Meanwhile, in Arizona, as told elsewhere in 
this number, the federal pretrial rule was 
adopted to take effect January 1, 1940. 

Under the federal rule pretrial applies to 
any case which, in the court’s discretion, 


may benefit from a conference. The judge 
has authority to require counsel to attend. 
It would be possible for all judges, under 
this rule, to proceed in the accustomed way 
and ignore the opportunity for saving time 
and making trials more effective. This is 
certainly not to be presumed. If there are 
laggards among the judges now given this 
authority they should not be found in the 
federal judicial system. Nor should they be 
expected in the states wherein the bench and 
bar has displayed a keen interest in improv- 
ing procedure—Pennsylvania, South Dakota, 
Wisconsin and Arizona. There are, in fact, 
instances of use in all of these states, and 
one of the first in Wisconsin developed an 
original field. A newspaper item told of a 
circuit judge having taken advantage of the 
new rule in its first month in a criminal case. 

It seems fair to assume that nobody else 
had ever thought of preview in a criminal 
case. At least there had been no precedent. 
But it is possible to conceive of circumstances 
that would justify a settling of arrangements 
(let us say) in advance of trial. The trial 
examiner procedure instituted by certain 
quasi-judicial bodies, appears to be nearest 
to a precedent for the isolated Wisconsin in- 
stance. 

With no expectation of a response this 
Journa recently suggested a possible use 
of pretrial methods for appealed cases. But 
there has been a response. Such a flexible 
mechanism as the pretrial conference may, 
in accustomed hands, become more useful 
than its earlier exponents ever suspected. 
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The Full Duty of the Prosecutor 


In some respects the most vital function 
performed by the legal profession has almost 
escaped scrutiny in a period remarkable for 
surveys and statistical reckoning. So far as 
public rights and the vindication of penal 
laws are concerned the office of prosecutor 
is of greater consequence than the office of 
judge. In three thousand counties prosecu- 
tors are chosen for brief terms by political 
methods. In a thousand cities corporation 
counsel are similarly chosen and their duties 
include enforcement of municipal ordi- 
nances. In no single state, so far as is 
known, is there any real approach to stand- 
ardization of the vitally important function 
of prosecution. In no state is there super- 
vision of the work done by prosecutors. The 
office is always one subject to political ma- 
neuvering. Its function involves detailed 
consideration of all complaints and all ar- 
rests. This consideration is normally secret. 

Were it not that prosecutors are chosen 
from a profession that imposes a high stand- 
ard of ethics and a considerable knowledge 
of law and public affairs our governments 
could not survive. That there has not been 
more concern for prosecution methods must 
be attributed in part to intelligent and faith- 
ful services. That there are always many 
instances of a lack of expertness, and more 
often a use of the office as a mere stepping- 
stone to professional advancement, must be 
attributed to the lack of intimate knowledge 
of both unseen and public performances, and 
to the lack of standards. 

It is an easy thing to set up an ideal; 
prosecutors should be appointed to serve 
during good behavior, and they should con- 
stitute a unified state department with ade- 
quate supervision. They should be state 
officers and so appointment might best be 
by a state board; superintendence should be 
by the attorney general. The problem of 
sufficient salary may be solved by selecting 
fewer prosecutors and giving them a terri- 
tory larger than the average county. In a 
few states district or circuit prosecutors 
conduct prosecution in all felony cases. 
There is no present need for elaborating a 


successful system, so far are we from any 
conception of the need. 

Over a period of years it is a remarkable 
thing if there are not instances of entirely 
unfit choices for this office in most jurisdic- 
tions. Prosecutors come and go. The ex- 
pertness readily acquired by those best fitted 
to this duty is not passed on to their succes- 
sors. Every prosecutor starts as an amateur, 
and soon or late he is opposed in important 
cases by lawyers who were expert in the use 
of every weapon of defense when the prose- 
cutor was still in school. 

A thousand little sermons like this may 
accomplish nothing because we have sur- 
vived despite a hit-or-miss method. Prob- 
ably not ten percent of all lawyers take any 
interest in criminal law. And it may again 
be said that there are instances when the 
office captures the right lawyer. When and 
where this good fortune does not happen the 
public has no means for knowing whether 
it is well served or not. Judges know best, 
but they can do no better than temporize 
with untoward officials. 

This JourNAL has endeavored to summa- 
rize information concerning the office of 
prosecutor in several articles published in the 
past seven years. (16:70-73, 17:188, 20: 
196, 11:67.) 

The present comment is inspired by a 
timely and pertinent statement made by 
Judge J. Orin Waite, of Erie County com- 
mon pleas court, in an opinion rendered 
in Commonwealth v. Dave Ellis Smith, 
charged with armed robbery. 

“Under our jurisprudence a criminal pros- 
ecution is not a contest between the com- 
monwealth doing all possible to secure a 
conviction and a defendant endeavoring to 
secure an acquittal. It is and should be an 
impartial investigation by the state to deter- 
mine whether or not the accused is guilty of 
the offense charged against him. It is the 
duty of the district attorney to present not 
only the facts against the accused but also 
those favoring him when the same have not 
been developed by his own counsel. The 


standard by which a district attorney’s office 
should be measured is not the proportion of 
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convictions secured, but by the fairness with 
which each case is tried.” 

Judge Waite was himself some years ago 
the district attorney for Erie County. In 
the instance case a motion for a new trial 
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was granted. Our correspondent well says: 
“This seems to me an opinion that, if carried 
into practice, would do much to restore the 
dignity and essential justice of our system of 
criminal law.” 


Reform of Massachusetts District Court 


Massachusetts is much closer to unification of 
judicial power than most states. Save for a 
few magistrates in remote sections the trial 
of cases is exclusively in the superior and dis- 
trict courts, and these courts to a consider- 
able extent have a common range of jurisdic- 
tion. The district court, unlike the local in- 
ferior courts in all other states, is manned by 
judges appointed to serve during good be- 
havior. Such judges may well share in highly 
important civil jurisdiction. Their criminal 
jurisdiction extends to offenses carrying a 
penalty of five years’ imprisonment. The 
court’s success is greatly favored by adminis- 
trative guidance through a committee com- 
prising the chief justice and two judges. (A 
brief report appeared in this Journal for 
April, 1939, 22:249.) 

If this were the whole story Massachusetts 
would be a model. That it is not is due to 
the fact that the seventy-two district court 
judges have been supplemented by part time 
judges to the number of 158, who serve ir- 
regularly and otherwise practice law. Re- 
form must imply getting rid of the “special 
justices” who create distrust and avoid re- 
Sponsibility. A pending plan provides for 


eighty-one judges to sit in eleven “county 
courts.” It makes district judges eligible for 
this office and provides for the gradual elimi- 
nation of existing district judges and special 
justices as vacancies occur. 

A notable feature of this carefully pre- 
pared scheme is the gradual substitution of 
a better tribunal for the one now under 
criticism. There have been plans for an 
abrupt termination of inferior courts by con- 
stitutional amendments. The practical value 
of the idea of supplying a competitive and 
better type of judge, and the ultimate ex- 
tinction of the inferior type, is obvious. This 
principle underlies the success of the “trial 
justice” plan in Virginia where a more com- 
petent and responsible set of judges has been 
made available. (See Journal AJS, 18:124). 

The substitution principle has been 
adopted in the recently enacted laws in In- 
diana and Maryland, and in the latter state 
its effect will be relatively swift. To some 
extent we are approaching the economical 
and efficient status of the local courts of first 
instance which has long existed in Ontario, 
and was perfected in 1935. (See article by 
Damon C. Woods, Journal ABA, 21:91, 
March, 1935, and Journal AJS 19:124). 





I do not think it is accurate to say that the machinery of justice in the 
United States has broken down. Such a statement predicates a proper 


functioning at some time. 


Your machinery never functioned properly. 


It was defective in its manufacture and its weakest point was lack of an 
independent judiciary, including in that term your prosecuting officers. 
—Judge R. B. Graham, Winnipeg, Manitoba. 
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“When Peaceful Persuasion Fails’’— 


All lawyers who have been in practice 
thirty years will remember that when they 
were admitted to the bar nearly every law 
office undertook every kind of service that 
clients needed. Litigation of one sort or an- 
other was looked upon as the principal source 
of income. The typical lawyer was for plain- 
tiff one day and for defendant the next day. 
This fact has significance. Representing a 
plaintiff the lawyer was irked by a complex 
procedural law that made every step venture- 
some. He was often disgusted to find that 
sham defenses postponed judgment for 
months. One such lawyer was quoted some 
years ago as saying that in the typical county 
seat in Oklahoma, with four terms of court 
per year, it took twelve months to get judg- 
ment on a promissory note. 

Why was this reasonable discontent not 
manifested by urgent action to correct the 
abuses that perverted procedure—procedure 
that failed often to proceed—that actually 
encouraged delay? 

The query is answered by saying, (a) that 
clients without honest defenses had been edu- 
cated to look upon the law as a bag of tricks, 
and the courts as arenas for a display of 
shrewdness; and (b) by saying that the typ- 
ical lawyer realized that he might have to 
employ the same dilatory tactics in defend- 
ing other clients. 

In this game the self-respecting lawyer was 
at a disadvantage. Dishonest clients had a 
way of finding lawyers who would take 
chances, knowing that their colleagues would 
endure anything rather than make an issue 
on a disbarment complaint. The crooked 
practitioner had the same defenses that the 
cuttlefish relies on. 

We now find in every community a law- 
yer or firm of lawyers specializing in collec- 
tions. They are plaintiff’s lawyers. In the 
Commercial Law League they have had a 
strong national union. Their League has 
served to fortify their position. With pres- 
ent knowledge of the road to effective prose- 
cution of clients’ claims the, League must be- 
come aggressive in support of effective pro- 
cedure and all else that makes for efficient 
court action. 


One cannot prejudge a case, and declare 
that dilatory steps are necessarily unprofes- 
sional. But the profession can establish a 
system of procedure that holds even the po- 
litical judge to a standard. Such a system 
involves many provisions, but none more ef- 
fective than pretrial analysis of cases. It is 
encouraging to learn that the Commercial 
Law League has created a committee on pre- 
trial procedure. 

This comment is provoked by a rousing ar- 
ticle in the Commercial Law Journal (Oct., 
1939) by Leonard G. Koll, of the Nebraska 
Bar, who asks “why the commercial attorney’s 
work; suffers today.” His answer is readily 
guessed. A few sentences are quoted: 

“We believe that in the vast majority of 
cases, delay in vigorous prosecution and 
prompt and timely action of the courts is 
highly deterimental and oftentimes disastrous 
to the plaintiff. . . The esteem and high re- 
gard of the people of the United States for 
both the courts and the legal profession will 
increase tremendously as further progress is 
made. . . I have for many years observed that 
delay is sometimes fatal to a creditor seeking 
justice from a debtor, and the only place he 
can, or should go, to obtain justice when 
peaceful persuasion fails, is to the courts. . . 
The American people at heart like fair and 
impartial: justice, and even when it goes 
against them, personally, they still desire it 
and will respect our courts and our lawyers 
if they hew to the core and let the chips 
fall where they may.” 

The author also points to the fact that ig 
many states there is no local court always 
available for creditors whose claims are 
above j. p. jurisidiction but do not exceed 
$1,000. The court structure is antique and 
rigid. It is not shaped to conditions of mod- 
ern business. And there is in no state a 
clear conception of the need for collective 
responsibility of all the judges as co-workers 
in the single, unified function of administer- 
ing justice. There is no unified superintend- 
ence of the state’s judicial machine. A big 
job looms, one that lawyers of a century ago 
would not have shirked if they could have 


foreseen impending changes. 
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Pretrial Sabotage in Los Angeles 


When Judge Bowron was chief justice of 
the Los Angeles court in 1937 he made pre- 
trial hearings obligatory and reported a great 
success in lifting the court out of a period 
of delayed trials. (23:69-71, Aug. 1939.) 
Unfortunately the executive’s term of office 
is but one year. His successors in this office 
gradually yielded to lawyers who opposed 
pretrial hearings and reduced their scope 
until the hearings became only an incum- 
brance. The selection of an executive judge 
by his colleagues is likely to mean choice of 
one who will avoid pressure and be more 
inclined to favor the judges than the public. 
The choice should be made by an executive 
outside of and above the trial court. It 
might well be a duty of an executive council 
of judges, representing several kinds of 
courts. A short term is entirely unfair to the 
court. An executive should be held in office 
until the appointing power has reason to 
make a change. Finally, with the defects 
in the Los Angeles system, there could 
nevertheless have been an upholding of a 
worthy procedural method, if the city bar 
association had insisted. Its weakness, like 
that of the one-year chief justice, is lack of 
power; the voluntary local association can- 
not afford to take action repugnant to any 
considerable element at the bar. 

The entire matter could be remedied by 
an act or a rule requiring pretrial hearings 
in certain courts and certain proceedings, 
and would also restore pretrial in San Fran- 
cisco, where it was never given a fair chance. 
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Model State Bar Constitution 


Conditions for developing bar influence 
through organization have not been favor- 
able in Florida during the last two decades. 
That much has been done notwithstanding 
is proved by the report covering twelve 
years that appeared in the Journat for 
April, 1939. (22:241.) In 1926 President 
W. I. Evans found a membership of 150; 
in 1938 President Bentley counted 1,650 
who paid dues. The excellent leadership 
that accompanied this growth should be 
credited mostly with a willingness to adopt 
new modes of organization and operation. 

The common membership in state and 
local associations did much to build strength 
for both. The house of delegates and its 
special sessions aided planning. The very 
substantial legislative projects attracted law- 
yers who wanted to do something for the 
state and their profession. During recent 
months plans have matured for making the 
Association still more efficient and more 
democratic by constitutional amendments 
that provide (a) an advisory board com- 
prising representatives elected by local as- 
sociations, thus augmenting their influence; 
(b) a board of governors elected in congres- 
sional districts and in the state at large; 
(c) by conducting the election in advance 
of the annual convention through mail bal- 
loting; and provision for a full-time execu- 
tive secretary is made possible. 

Probably these advanced forms of organ- 
ization are discussed at regional meetings of 
the section of bar association activities. They 
are presented here as a means of giving 
wider publicity. 





Lawyers have a work to do in bar associations, and in legislatures and as 
citizens in urging and promoting and explaining measures that will make 
our administration of justice in the next generation more effective than 


it was in the last.—Roscoe Pound. 
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"Wage Earners' Receiverships" by Frederick Woodbridge, 
pages 242 to 282, is not included in this reprint. 


Survey of Judicial Products Suggested 


Ir woutp be difficult to say whether the 
most important need in judicial administra- 
tion in the typical state lies in legal educa- 
tion, court unification, bar integration, or 
judicial selection. Fortunately the choice is 
not necessary. There has been obvious need 
in respect to all four, as well as some other 
matters. And as to these major matters 
there is virtually no controversy. Even those 
who oppose compulsory bar organization 
plan to achieve integration by voluntary 
methods. Opponents of responsible judi- 
cial selection strive for means to get better 
results out of irresponsible selection. There 
are differences of opinion as to the best kind 
of professional education but no opinion 
which favors a retrograde movement. 

That leaves us court unification, and the 
slow progress here may be in part due to the 
lack of controversy. The difficulty of amend- 
ing judiciary articles tends to stifle planning, 
and without expressed ideals there can be no 
disputation. It may be suggested that sup- 
porters of court unification have been too 
timid. They have considered the best policy 
to be one that provokes the least criticism. 
So they have merely applied to the problem 


the commonest principles of business and po- 
litical organization, and hoped that the prop- 
erly constructed organism would develop 
full potentialities. It may be added that 
perhaps too much emphasis has been placed 
on economy of effort, time and money. 
These are important but are not prime fac- 
tors in rendering justice. 

Undoubtedly there should have been at 
some stage of the languid discussion a vigor- 
ous analysis not merely of the weakness of 
a disintegrated and unsystematic judicial 
system, but of our means for arriving at and 
dispensing justice. We accept justice as an 
ideal, unavoidably, even. though we realize 
that there is no absolute justice. (We em- 
ploy photography although we do not know, 
and may never know, why light affects silver 
nitrate as it does.) What we suggest is not 
a study of substantive law, which is being 
sufficiently studied and criticized so far as de- 
tailed rules are concerned, but an analytical 
and critical study of the actual results ef- 
fected by adjective law. This was involved 
in the movement for investigation of court 
files and records which did not get far be- 
yond the threshold. 


Some Light on Judges’ Salaries in England 


Because oF frequent reference to the $25,- 
000 salaries paid to judges of the high court 
in England this Journat has made several 
attempts to learn what the net salary is after 
income tax deductions. This is not possible, 
due to the surtax which applies alike to 
salary and other income. From a statement 
by Florence M. Guedalla, a London solicitor, 
published in the Los Angeles Bar Bulletin 


(14:186, Feb. 1939) it appears that the 
judge receives the equivalent of $16,250, 
less surtax. This salary is exceeded in two 
of our states, and has been tax free. In 
England generous salaries are paid to insure 
acceptance of the office by barristers who 
are presumed to be earning large incomes, 
and to convince litigants that their judges 
can have no ulterior motives in their essen- 
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tial function. One might think also that 
the salary is made large to enable the in- 
cumbent to maintain his standard of living. 
But as to this Guedalla says: 

“When he is appointed, a judge has prob- 
ably a nice London house or flat and a 
country house, and has a car. His wife 
expects a certain amount of luxury and he 
probably has sons and daughters who may 
be at expensive schools, or even going to 
universities. Unless he has some savings I 
cannot see how he could exist in his high 
position.” 

In our country we conceive generous sal- 
aries to be a means to inducing successful 
practitioners to become candidates for elec- 
tion, of placing judges beyond influence, and, 
finally, of inspiring confidence in their pro- 
bity on the part of litigants and the public 
generally. 

In certain jurisdictions where salaries are 
high the desired effects have not been notice- 
able. The real effect is to multiply the num- 
ber of aspirants and so to make tenure less 
secure. The office then is not one to tempt 
most successful practitioners. There are, it 
is true, instances of lawyers who become 
judges by election, at a sacrifice in earnings. 
It is submitted that these instances are more 
common where the salaries are moderate, 
than where they are highest. The kind of 
lawyer most desired for the bench is less 
common where the competition for office is 
most keen. 

That is but part of the story. In one met- 
ropolitan county there are scores of elected 
judges who are paid more than $10,000, 
and many of them $15,000. These judges 
are subject to assessment by political office 
mongers; and so a considerable part of their 
earnings necessarily goes to make office brok- 
erage profitable. This again defeats the pur- 
pose of high salaries by discouraging can- 
didacy on the part of capable, but indepen- 
dent, practitioners. Any lawyer familiar with 
the facts in certain jurisdictions could point 
to many high salaried judges who would not 
be appointed to the office of county judge, 
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either in Canada or in England. And in- 
stances could be cited of salary increases 
brought about by judicial lobbying, and of 
the creation of more judgeships than are 
needed, for the benefit of politicians who 
gain office or fleece those who do. 

The advantage to the public service of 
security of tenure should be obvious, but 
is generally overlooked. The solution of the 
problem undoubtedly lies in indeterminate 
tenure. Past experience defeats the hope 
that our judges generally may hold office 
during good behavior. The fixed short 
term, rarely more than six years, is ruinous. 
The plan of having judges’ names placed on 
a ballot at stated times, and without com- 
peting candidates, is more than a mere com- 
promise. It is a mode whereby security of 
tenure is insured for judges who deserve it, 
and at the same time the interests of the 
public are protected. 

This comment is not complete without ref- 
erence to the low salaries paid in some states. 
In one state judges of full trial jurisdiction 
receive $2,700 a year plus an allowance for 
travel. Any person who properly performs 
the duties of a trial judge earns vastly more 
than the salary named. The situation exists 
because the salary was fixed in a constitu- 
tion made when the state was first created, 
and was largely wilderness. The matter de- 
serves comment, but mainly because in those 
jurisdictions the judges appear to be just as 
able as judges in neighbor states who are 
paid twice as much. There is no office 
whatsoever, so calculated to command the 
highest services of its incumbent, as the office 
of judge. In some populous counties high 
salaries have actually lowered the caliber 
of the bench. The moral is: provide secur- 
ity of tenure and a responsible, non-political 
and expert mode of selection, and by so do- 
ing acquire a standard of service which will 
justify salaries sufficient to free every judge 
from all fear as to the future of his wife 
and children. 





With respect to the help which legal aid societies give, there 


can be no difference of opinion. 


There is involved no question 


of a dole, a pension, a living wage, or anything of that sort. Legal 


aid societies exist only to give the 


poor equality before the law. 


No one can deny that that is their right.—Harrison Tweed, Pres. 


New York Legal Aid Society. 
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